
Class Sixteen: 

Final Review 

Classes One to Fourteen  



 



 

Last Time We Spoke About: 

• The Structure of Government and Law 
 

 1. Rights 

 2. Declaration of Independence 

 3. Constitution 
 



 

Tonight We Will Speak About: 

• Final Review 
 



Final Review – Looking back – Looking forward 

 

 



 

Part One: 

• General Principals: 

 
 



• And so,  

   What is the “Law”? 
 

 
 

• The “Law” has been defined by Black’s Law Dictionary as follows:     

• “That which is laid down, ordained, or established. 

• A rule or method according to which a phenomena or actions co-exist or 

follow each other.                                                                                                        

• Law, in its generic sense, is a body of rules of action or conduct proscribed 

by controlling authority, and having binding legal force. …                          

• Law is a solemn expression of the will of the supreme power of the state.” 
 

 

 

 

 

 

• Perhaps the simplest description of the Law, however, is that: 

  “Law is the Rules by which civilization is ordered.” 



The Chief Elements / Components of the Law are: 
   

       1. Rules 

  2. Pronounced, laid down and/or issued  

      by a controlling authority; 

  3. That are consistent and lasting; and 

  4. That are enforceable and followed  

      by the governed. 
 

 

 

 

 

 

• Early laws were simply directives from a king or sovereign. 



Modern Laws Include: 
 Constitutions: Both Federal and State 
 

 Statutes: Enacted by Elected Legislative Bodies  

  (Such as Congress or State Legislature) 
 

 Case Law: Also known as “The Common Law” 

  (Case Decisions delivered by Courts) 
 

 Regulations: Promulgated by government (Executive) 
agencies (Agency pronouncements designed to amplify or clarify 
their authority as provided in statute or constitution) 

 

 Executive Orders: Issued by Executive (President or 
Governor)    (Instructions by the Executive to their agencies 
directing them  how to execute a procedure or law) 

 



As a result of this representative, federal, republic: 
  

 Laws are made pursuant to the following construct: 
 

Federal Government (For All National Laws – Supreme but Limited Powers) 
 

 

 

 

 

 

 

 

                    President (Executive)                       Congress (Legislative)                   Federal Courts (Judicial) 
 

 

 

 

 

 

 

State Government (For All State Laws – Subservient but Unlimited Powers) 
 

 

 

 

 

 

 

Governor (Executive)                  State Legislature (Legislative)                State Courts (Judicial) 
 

 



 

Federal Government (Separation of Powers and Checks and Balances) 
 

 

 

 

 

 

 
 

       President (Executive)                            Congress (Legislative)                           Federal Courts (Judicial) 

 
 

 

 

                                                                                                                                                      Supreme Court 

 

 

                                                   US Senate                US House of Representatives  

 

                                                                                                                                                   US Court of Appeals 

 

 

 

 

                                                                                                                                                      US District Court 

 

 

http://images.google.com/imgres?imgurl=http://bp1.blogger.com/_GtWBMPourpI/RoqxzUsccBI/AAAAAAAAAiQ/CLHKeTtcw5o/s400/NY+SD+Fed+Cths+01.jpg&imgrefurl=http://paelderestatefiduciary.blogspot.com/2007/07/future-view-fiduciaries-in-federal.html&usg=__pDROp6C2pUlb4JHNvUhI0gEev9w=&h=320&w=240&sz=70&hl=en&start=28&um=1&tbnid=wLjYIYxPJiKz9M:&tbnh=118&tbnw=89&prev=/images?q=second+circuit+United+states+Court+of+Appeals&start=18&ndsp=18&um=1&hl=en&sa=N


State Government (Pursuant to State Constitution – Similar Checks and 
Balances) 

 

 

 

 

 

 

                   Governor (Executive)                  State Legislature (Legislative)                 State Courts (Judicial) 

 

 

 

 
 

                                                                                                                                                NYS Court of Appeals 

 

                                                       NYS Senate                    NYS Assembly 

 

 

                                                                                                                              Appellate Division of NYS Supreme 
Court 

 

 

 

 

                                                                                                                                                  NYS Supreme Court 
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Priority of Laws: 
 

1. Constitution: Established by Convention of Elected Delegates to 

provide governmental framework and protections of individual rights, they are 
supreme to all other laws as interpreted by the Courts 

2. Statute: Laws passed (enacted) by an elected legislative body (Congress or 

State Legislature) and signed into law by the Executive (President or Governor). 

3. Regulation: Promulgated by government (Executive) agencies to amplify 

or clarify their authority as provided in statute or constitution. 

4. Executive Order: Issued by Executive (President or Governor) as an 

instruction to their agencies on how to execute a procedure or law. 

 Case Law or Common Law - 
 Decisions issued by courts which provide legal rules by:  

    1. Interpretation of a Constitution, Statute, Regulation or Executive Order, or  

    2. Clarifying or creating law pursuant to past court decisions.  

 

 



 

This is a class on the Law of Business Organizations 
 
 

One can not have a true understanding the Law of Business 
and the Organizations which are its vehicle to accomplish its 
goals, unless they have a true understanding of the Law.                       
 
 

Moreover to truly understand the Law of Business, we need 
to understand these Organizations as the vehicle which 
delivers the needs of Commerce.   
 

That requires us to have an understanding of the Law which 
governs the rules of the road upon which we drive that vehicle. 
 



 

The Law of Business Organizations is mostly state law 
 
 
 
 
 
 
 
 
 

So we will concentrate our travels on the legal roads of 
New York State 
 
 
 

 



 

Part Two: 

• The Law of Agency: 

 
 



Black's Law Dictionary – 8th Edition (Thompson West 
1999)  

 

Defines the term Agency as follows: 
 
“A fiduciary relationship  created by express or implied 
contract or by law,  in which one party (the agent)                           
may act on behalf of another party (the principal) and 
bind that other party by words or actions.”  
 

 

 

 

             Ok…  What does this tell us? 



The Elements of the Agency Relationship:  
 

1.A fiduciary relationship  

2.Created: 

 a. by express contract;  

 b. by implied contract; or  

 c. by law,        

3. In which one party (the agent) may act              

4. On behalf of another party (the principal) 

5. and bind such principal (via their authority) 

6. by words or actions 



Agency In General – Contract Liability 
 

Contract liability in agency  

refers to the legal relationship  

whereby one party (called an agent)  

is authorized to represent  

the other party (called a principal)  

in business dealings with third parties. 

 

A principal may appoint an agent  

to do any act  

EXCEPT an act 

by its nature, by public policy, or by contract,  

that requires personal performance by the principal.  



CREATION OF THE AGENCY RELATIONSHIP Continued: 
 

1. Capacity: 
 

A condition precedent to the creation of an agency 
relationship  
is that the respective parties must have capacity.  
 

a.Principal Must Have Contractual Capacity 
Generally, one who has contractual capacity may be a principal and enter 
into a contract through an agent. 
 

b. Agents Generally Need Not Have Contractual Capacity 
As a general rule, any person may be an agent, even if they have no 
contractual capacity.  But there are limitations to this rule. 
 

c. Disqualification of Agents 
A person, however, can be disqualified from being an agent. 



CREATION OF THE AGENCY RELATIONSHIP Continued: 
 

1. Capacity Continued: 
 

a. Principals: Must Have Contractual Capacity 

Generally, one who has contractual capacity may be a principal and enter 

into a contract through an agent. 
 

1) Minors 

As a general rule, a minor cannot bind himself absolutely in contract; therefore, his appointment 

of an agent as well as the agent's actions are voidable and can be disaffirmed.   

       - Minors in Entertainment Industry 

         Contracts made by those dealing with infants in the entertainment industry are subject to 

         two conditions: 

            (1) The contract may be guaranteed against disaffirmance if prior judicial approval is 

                 obtained. [N.Y.S. Arts & Cultural Affairs Law 35.03] 

            (2) If judicial approval was not obtained, the contract may be enforceable, but resolution 

                 of enforceability must await an attempt to disaffirm, and contract must contain 

  standard in the trade, was reasonable, and there was no claim of fraud. 



CREATION OF THE AGENCY RELATIONSHIP Continued: 
 

1. Capacity Continued: 
 

a. Principals: Must Have Contractual Capacity 
Generally, one who has contractual capacity may be a principal and enter 
into a contract through an agent. 
 

2) Incompetents 
An incompetent's appointment of an agent  
as well as the agent's actions may be disaffirmed  
by the incompetent or his committee or personal representative. 
 
3) Unincorporated Organizations 
Unincorporated not-for-profit organizations such as churches and clubs CANNOT be principals.  
       - However, members of such organizations may be held jointly liable as principals  
         if they have authorized or assented to the act giving rise to the litigation. 
 



CREATION OF THE AGENCY RELATIONSHIP Continued: 
 

2. Formalities 
 

a. Consent 
     As the relationship is a contract, consent must be manifested 
     by both the principal and the agent to create an agency relationship. 
 

b. No Consideration Required 
     Unlike a standard contract, however, consideration is not necessary  
     for the creation of an agency relationship. 
 

c. Writing – No Written Contract Required 
     1. General Rule-No Writing Required 
         Another exception to this contractual relationship is that normally,  
         the existence of the agency DOES NOT have to be evidenced by a writing. 
 

         Note: This is true even where the Statute of Frauds requires the agreement  
         that the agent is entering on behalf of the principal to be in writing. 
 

     2. Conveyance of Real Estate 
         An exception to this exception, however is where a party relying on a written contract  
        of sale of an interest in realty greater than one year must show that the agent's authority 
        to sign was in writing or that the principal has ratified the signing.  
        [See N.Y.S. General Obligations Law §5-703, §5-1111] 



CREATION OF THE AGENCY RELATIONSHIP Continued: 
 

3. Modes of Creation of the Agency Relationship 
 

    a. By Act of the Parties 
        1. Actual Authority 
        2. Apparent Authority 
        3. Inherent Authority 
        4. Ratification 
 
    b. By Operation of Law 
        1. Estoppel 
        2. Statute 



CREATION OF THE AGENCY RELATIONSHIP Continued: 
 

3. Modes of Creation of the Agency Relationship 
 

    a. By Act of the Parties 
            There are four ways in which the parties may create an agency relationship.  

            They are as follows: 
 

        1. Actual Authority 
                 The principal may, by direct communication to the agent, orally or in writing,  

                 actually appoint and authorize the agent to act on the principal's behalf. 

        2. Apparent Authority 
                 The principal may, by communication to the third party, orally or in writing,  

                 indirectly authorize the agent to act on the principal’s behalf. 

        3. Inherent Authority 
                 The principal, by actually authorizing the agent to act, may be liable for acts  

                 performed by the agent, even if such acts are in violation of the principal's orders. 

        4. Ratification 
                  An agency relationship may be created by the principal's later, subsequent  

                  affirmation (ratification) of the actions of one who purported to be acting on behalf 

                  of the principal.  Basically, a ratification affirms a previously unauthorized act. 



CREATION OF THE AGENCY RELATIONSHIP Continued: 
 

3. Modes of Creation of the Agency Relationship 
 
 

    b. By Operation of Law 
            Under certain circumstances, the law may impose an agency relationship.  
            They are as follows: 
 

        1. Estoppel 
                  In certain instances, the law may impose an agency relationship under the doctrine 
                  known as estoppel.  Under these circumstances the principal is legally estopped 
                  from denying the existence of the agency under a theory of equitable relief.  
 

                  Note: There is little difference recognized in law between estoppel and apparent authority 
                  as they both depend on a third person's reliance on a communication from the principal. 
                  The former is merely an equitable remedy to prevent unjust enrichment, while the latter 
                  gives rise to a contract with its accompanying rights and obligations. 
 

        2. Statute 
                  In other instances an agency may be created by statute.   Such statutes are usually, 
                  however,  designed to accomplish or address a limited purpose. 
 

                 Example: Certain statutes will designate the Secretary of State as an agent for the limited 
                 purpose of receiving service of process. [See N.Y.S. Vehicle and Traffic Law 2531] 



TYPES OF AGENCY AUTHORITY Continued 
 

1. Actual Authority Continued 
   B. Termination of Actual Authority 
           Once having determined that the requisite formalities exist and that there is express or 
           implied actual authority, you should ask whether the authority has been terminated. 
           Termination of actual authority may occur in the following ways: 
      

            1) By Lapse of Time 
 a) Specified Time 
 b) Time Not Specified 
 

            2) By Happening of Event 
 
 

            3) By Breach of Agent's Fiduciary Duty 
 

            4) By Change of Circumstances 
 a) Destruction of the subject matter of the authority; 
 b) A drastic change in business conditions; 
 c) A change in relevant laws; and 
 d) Insolvency of the agent or principal, if relevant. 
 

            5) By Unilateral Act of Principal or Agent 
 

            6) By Operation of Law 
 a) Death 
 b) Incapacity of Principal 
 c) Dissolution of Corporation or Partnership 



TYPES OF AGENCY AUTHORITY Continued 
 

1. Actual Authority Continued 

    C. Irrevocable Agencies 
           There are two types of agencies that may not be unilaterally terminated by the principal:  
 

 - Subject Matter: where the agent has an interest in the subject matter of the agency,  

                - Security: Where the agent has a power given for security. 
 

 1. Definitions 

  a) Agency Coupled with an Interest 

  b) Power Given as Security 

  c) Agency Status 
 

 2. Restatement View 

  a) Purpose of Grant 

  b) Consideration 
.  



TYPES OF AGENCY AUTHORITY Continued 
 

1. Actual Authority Continued 
    C. Irrevocable Agencies Continued 
           There are two types of agencies that may not be unilaterally terminated by the principal:  
 - Subject Matter: where the agent has an interest in the subject matter of the agency,  
                - Security: Where the agent has a power given for security. 
 1. Definitions 
      a) Agency Coupled with an Interest 
           This is where an agent has an "interest" when she has been given immediately exercisable 
            rights in the property. 
 

        Note: Dawn owes Edgar $20,000. Dawn gives Edgar a written power of attorney authorizing Edgar to sell her 
                                       her farm Black Rock, and to remit to Dawn any money received in excess of $20,000.  Edgar accepts 
                                       this as a discharge of Dawn’s debt.  Dawn cannot revoke Edgar's power to sell Black Rock. 
 

                            b) Power Given as Security 
                             A power given as security is normally exercisable by the agent only upon a subsequent 
                             default by the principal. These transactions normally involve a loan to the principal with the 
                             principal posting collateral and giving the agent authority to sell in the event of a default. 
 

             Note: Powers given as security involve a principal-agent relationship where the agent is really acting for  
                                            their own benefit.  Therefore, even though agency is involved, the agent has their own interest in the 
                                            subject matter of the agency power. 
 

                         c) Agency Status 
                             Strictly speaking, the above are not agencies at all because the first is technically an 
                             assignment for purposes of securing a loan, and in the second the agent is not acting under 
                             the control of the principal or for the principal, but as the principal where default occurs.  In 
                             addition, unlike other agency relationships, these do not terminate by operation of law . 



TYPES OF AGENCY AUTHORITY Continued 
 

2. Apparent Authority Continued 
 

   A. Apparent Authority (a/k/a as Ostensible Authority) Continued: 
         

         a. Basic Theory Continued 
 1. "Holding Out" by Principal 
       a) Affirmative Action 
           The "holding out" may be by word or conduct on the part of the principal. 
 

                                  Note:  Pat tells Tom that Anne is Pat's agent and has the power to contract for Pat.  In fact, Anne has no 
                                             actual authority to contract for Pat.  If Anne contracts with Tom on Pat's behalf, then Pat will be 
                                             bound under the doctrine of apparent authority. 

      b) Inaction 
                            The "holding out" may also be by inaction on the part of the principal.  Accordingly, when it 
           comes to agency, there must be some duty to act, (i.e., to disclose) or apparent authority 
                             will attach. 
 

          Note:  Anne, in Pat's presence, tells Tom that she is Pat's agent when in fact she is not.  Under these 
                                          circumstances, Pat has a duty to correct  A's representation; if he does not, Anne will have apparent  
                                          authority to act on Pat's behalf. 
 

 2. Reasonable Reliance by Third Party 
                       In addition to the requirement that some "holding out" must be traceable to the principal, the 
                       third party must reasonably rely on the "holding out." 
 

                          Note: Payment to the attorney for a claimant after settlement or judgment discharges the debtor's obligation.  
                                    The attorney has at least apparent authority to collect.  If the attorney absconds with the money, his client 
                                    may not thereafter compel the debtor to pay a second time.  



TYPES OF AGENCY AUTHORITY Continued 
 

3. Ratification 
 

    A. Generally 
           There are situations where an individual Prospective Agent will purport to act on behalf of a Prospective 

            Principal without any type of authority. In such a situation, may still be bound by such Prospective 

            Agent’s act if such Prospective Principal subsequently ratifies such Prospective Agent's act. 
 

            2. What Constitutes Ratification 

                   a. Prerequisites 

   1) The Prospective Principal Must Know Material Facts 

                            There can be ratification only where the Prospective Principal has or reasonably should have 

                             knowledge of the material facts at the time of the alleged affirmance.. 

    2) The Prospective Principal Must Accept Entire Transaction 

                             Ratification must be of the entire transaction.  The Prospective Principal may not merely 

                             ratify a portion of the transaction (unless, of course, the transaction[s] is severable). 

    3) The Prospective Principal Must Have Capacity 

                             The Prospective Principal must be competent and of legal age in order to ratify. 

    4) No Consideration Needed 

                              Ratification is a unilateral act of the Prospective Principal and requires no consideration. 

 



TYPES OF AGENCY AUTHORITY Continued 
 

3. Ratification 
 

    A. Generally 
           There are situations where an individual Prospective Agent will purport to act on behalf of a Prospective 
            Principal without any type of authority. In such a situation, may still be bound by such Prospective 
            Agent’s act if such Prospective Principal subsequently ratifies such Prospective Agent's act. 
 

            3. What May Be Ratified 
                a. General Rule 
                     Anything a Prospective Principal could have legally done can be ratified.  Accordingly, as long as 
                     a Prospective Agent’s act could have legally been performed or authorized by a Prospective     
                     Principal at the time a Prospective Agent acted, then the Prospective Principal may ratify. 
 

   Note:  On June 1, Prospective Agent, without any authorization, contracts on Prospective Principal's behalf to 
                                   establish an off-track betting parlor.   On July1, the legislature  legalizes off-track betting.  Prospective 
                                   Principal may not ratify after July1 because Prospective Agent’ s original act was illegal. 
 

 b. Exceptions 
      1) Performance Illegal 
                            If contract performance would be illegal at the time of the ratification, it may not be ratified. 
 

                                Note:  Assume same off-track betting example as above, except that offtrack betting was legal on June 1 
                                           and outlawed on July 1.   Accordingly, the Prospective Principal may not ratify after July 1. 
 

      2) Withdrawal by Third Party 
                            If, prior to ratification, the third party indicates that she will not be bound by the contract, the 
                            Prospective Principal may not ratify. 
 

      3) Material Change of Circumstances 
                            Where there has been a material change of circumstances so that it would not be equitable 
                            to hold the third party to the contract, there can be no ratification. 
 

                                Note:  Prospective Agent sells Prospective Principal’s house to Ken.  Before ratification, the house is 
                                           destroyed by fire.  Prospective Principal may not ratify. 



TYPES OF AGENCY AUTHORITY Continued 
 

3. Ratification 
 

    A. Generally 
           There are situations where an individual Prospective Agent will purport to act on behalf of a 
Prospective 
            Principal without any type of authority. In such a situation, may still be bound by such Prospective 
            Agent’s act if such Prospective Principal subsequently ratifies such Prospective Agent's act. 
 

            4. Who May Ratify 
 a. General Rule 
      The general rule is that a Prospective Principal alone can ratify.  A Prospective Principal may 
                        not elect to treat the contract as her own. 
 

                         Note:  On June 1, Prospective Agent Art, without any authorization, contracts on Prospective  Principal Paul's  
                                    behalf to establish an off-track betting parlor.  On July1, the legislature legalizes off-track betting. Paul 
                                    may not  ratify after July 1 because Art’s original act was illegal. 
 

 b. No Ratification by Undisclosed Principal 
                       Because the act must be entered into by Prospective Agent Alex on behalf of Prospective   
                       Principal Pam, an undisclosed principal cannot ratify because the third party never relied upon 
                       her existence. (Compare with ratification in tort situations, however. There it is not necessary 
                       that the third party have knowledge of Pam as long as Alex intended to act on his behalf.) 
 
 
 



THE AGENCY RELATIONSHIP Continued 
 

4. Rights and Duties Between Principal and Agent: 

    A. What is Duty 
 a. Duty Defined: 

     Black’s Law Dictionary defines “DUTY” as: 
 

     1. A person’s action which is exactly conformable to the laws which 

                                   require the person to obey them; or 
 

      2. A legal or moral obligation; or 
 

        3. Conduct or service which is obligatory; or 
 

        4. A mandatory obligation to perform. 

 

 b. Simple definition of “Duty”: 

 

 “A legally recognized obligation  

 requiring certain conduct  

 by one person to another.”  



THE AGENCY RELATIONSHIP Continued 
 

4. Rights and Duties Between Principal and Agent Continued: 
 

     B. Duties of Agent to Principal 
            The agent has whatever duties are expressly stated in their contract with their principal.  

             Additionally, in the absence of anything contrary in the agreement, the agent has three 

             major duties implied by law: loyalty, obedience, and care. 
 

 a. Duty of Loyalty 
      The fiduciary duty of an agent to his principal is one of undivided loyalty. If an agent has 

      interests adverse to the interests of his principal (e.g., self-dealing or obtaining secret profits), 

                        then such agent will be seen as in breach this duty by failing to disclose. 
 

 b. Duty of Obedience 
 

     1 General Rule 

          An agent must obey all reasonable directions of his principal. While the principal may well be 

                           liable for the agent's acts in violation of directions (apparent or inherent authority), the agent 

                           will be liable to the principal for any loss that the principal suffers. 
 

      2. What Constitutes Reasonable Directions 

                            Reasonableness depends on custom, the nature of the work, and contractual understanding.  
 

  Example:  A janitor would be expected to follow minute instructions regarding his daily work effort 

                    while an attorney would not normally be expected to follow his client's directions as to how 

                                                             to draft a complaint. 



THE AGENCY RELATIONSHIP Continued 
 

4. Rights and Duties Between Principal and Agent Continued: 
 

     B. Duties of Agent to Principal Continued 
            The agent has whatever duties are expressly stated in their contract with their principal.  

             Additionally, in the absence of anything contrary in the agreement, the agent has three 

             major duties implied by law: loyalty, obedience, and care. 
 

 c. Duty of Reasonable Care 
     1. Compensated Agent 

         An agent owes a duty to his principal to carry out his agency with reasonable care, in light of 

                          local community standards and taking into account any special skills of the agent. 
 

      2. Gratuitous Agent 

          The modem trend is to hold a gratuitous or uncompensated agent to the degree of care 

          customary in the community for one undertaking similar tasks without compensation. In most  

          situations, this results in no difference between the standard for paid and unpaid agents. 
 

      3. Duty to Notify 

           An agent has a duty to notify his principal of all matters that come to the agent's knowledge 

                            affecting the subject of the agency. The effect of this rule is that notice of all such matters 

          coming to the attention of the agent is imputed to the principal.  
 

  Example: Notice will not be imputed under certain circumstances, e.g., where the agent acts in their 

                   own interest and adversely to the principal, or where the agent and the third party attempt 

                   to commit a fraud on the principal. 



THE EMPLOYMENT RELATIONSHIP 
 

1. EMPLOYMENT: 

    A. What is Employment 
 a. Employment Defined: 

     Black’s Law Dictionary defines “Employment” as: 
 

     1. Act of employing or state of being employed; or 
 

      2. That which engages or occupies; or 
 

        3. That which consumes time or attention; or 
 

        4. An occupation, profession, trade, post or business. 
 

 b. Simple definition of “Employment” is: 
 

 “An act to engage or hire one’s service, 

 in return for payment for such service.” 
 

 c. Labor Law Definition: 

      A relationship where someone is “permitted or suffered to work” 



THE EMPLOYMENT RELATIONSHIP 
 

1. EMPLOYMENT: 

    B. Employment v. Independent Contractor 
           1. The Employer- Employee Relationship 

 a. Definitional Standards 

        1. Independent Contractor 

  A clear example of an independent contractor is one who has a calling of his own, is 

   hired to do a particular job, is paid a given amount for that job, and who follows his own 

   discretion in carrying out the job.  A principal has no right to control the manner and 

   method in which an independent contractor performs the job. 

         2. Employee 

  A clear example of an employee is one who works full-time for his employer, is 

  compensated on a time basis, and is subject to the supervision of the principal in 

  the details of his work. An employer has the right to control the manner and 

  method in which an employee performs the job. 
 

 b. Determination of Right to Control 

  There are many cases where it is not clear whether the relationship is one of employer- 

  employee or principal-independent contractor.  The single overriding factor in 

   determining whether a person is an employee is whether the principal (employer) has 

   the right to control the manner and method by which the individual performs his tasks.  



THE EMPLOYMENT RELATIONSHIP 
 

1. EMPLOYMENT: 

    C. Employment at Will v. Employment Contract 
 1. Employment at Will Concept 

     New York State is an Employment at Will state. 
 

     This means that an employer can pay the employee what they wish (so long as it is above 

      minimum wage), provide what benefits (if any) that they wish, and dismiss (fire) an employee for 

      any reason or no reason as long as it is not an illegal reason (such as a violation of the Federal 

      Civil Rights law or New York State Human Rights law). 
 

 2. Employment Contract 

      An exception to the employment of will doctrine is where the employee and employer have an 

      employment contract.  In such instance the contract terms will govern the parameters of the  

      employment.  A collectively bargained employee is determined to have an employment contract 

                        as negotiated and approved by the employer and the employee’s representative (union). 
 

 3. When it is unclear if there is an Employment Contract 

      Under certain circumstances whether an employment contact exists can be unclear.  Under 

       such circumstances, courts have imposed other documents (such as an employee manual) to 

       constitute an employment contract. 



THE EMPLOYMENT RELATIONSHIP 
 

1. EMPLOYMENT: 
    C. Employment Regulation 
 1. Equal Opportunity 
     A. Federal Civil Rights Law:  
          Federal Civil Rights Law Prohibit Employment Discrimination on the basis of race, color, 
           religion, sex, or national origin, age, gender, disability and pregnancy.  Such discrimination 
           can be contested by means of a civil action under 42 U.S.C. Section 1983. 
      B. State Human Rights Law 
           Section 290 of the NYS Executive Law provides that the “opportunity to obtain employment 
            without discrimination because of age, race, creed, color, national origin, sexual orientation, 
                             military status, sex, marital status, or disability, is hereby recognized as and declared to be a 
                             civil right.”  Such rights can be enforced through both civil and governmental actions.  
 

 2. Collective Bargaining 
        A. National Labor Relations Act 
             The National Labor Relations Act (Wagner Act – 29 U.S.C Section 151 et seq.) that  
             provides that private sector employees have a right to collectively bargain. 
                          B. State Labor Relations Act 
             New York has a nearly identical law (Article 20 of the State Labor Law) 
        C. Taylor Law 
             This New York Law – Article 14 of the State Civil Service Law grants public sector  
                               employees the right to collectively bargain. 

 3. Heath and Safety Laws 
     Both the Federal and State Government have health and safety laws (Such as OSHA and the  
                       Labor Law) which regulate workplace conditions, minimum wages, and hours of employment. 



 

Part Three: 

• The History of Business Law: 

 
 



INTRODUCTION TO BUSINESS ORGANIZATIONS 
 

1. The History and Development of Business Law 
 

• A. It All Started With Trade and Markets 
   1. Business like Law developed to address human needs 

 

                                a. The Roman Economy: 
 

 The Romans were the first society to develop a true sophisticated economy with any 
 vehicles of business organization.   
 
 Merchants were traders in ancient Greece.  They owned boats or rented cargo 
  space on other boats.  Merchants, known as metrics, were often foreigners.  
 
 With developing legal systems, the Romans also created a modern like division of 
 labor, together with many of the business organization vehicles we would recognize 
 today.  With a principle that Roman society was perpetual and everlasting grew a 
 concept that there were matters greater than any one person, and things that would 
 survive well past any individual’s natural lifetime. 
 
  From sole proprietorships  to partnerships to corporations, Roman law established a 
 wide variety of business organization vehicles to advance its economy.  An economic 
 powerhouse, Rome’s legal innovations were imitated for generations to come. 



INTRODUCTION TO BUSINESS ORGANIZATIONS 
 

1. The History and Development of Business Law 
 

• B. The Rise of the Corporation 
   1. Roman Law 

 

The modern corporation is actually of ancient origin.   Like most things, it arose as a solution to fill a 
need.  Also like most things, it adapted as the needs of society changed. 
 
The first corporation type entities date all the way back to ancient Rome.  When Roman commerce 
and trade became grew to a sophisticated level, traders and merchants needed a business 
organization that could last beyond a person’s natural lifetime and have its own identity before the 
courts.  As a result, seeing the need to advance their trade and commerce, Roman law evolved the 
legal concept of the corporation. 
 
This concept established a new type of business organization, authorized by the state, and recognized 
in law.  It was treated as if it had a distinct personality apart from that of its owners or members, 
continued to exist beyond their lifetime, and was allowed to bring an action in law before Roman 
courts as a distinct entity rather than under the name of any individual. Indeed the very term 
“corporation”, meaning a business entity which is viewed as a separate and independent legal person 
under the law, is a derivation of the Latin term “corpus” meaning “body”. 



INTRODUCTION TO BUSINESS ORGANIZATIONS 
 

1. The History and Development of Business Law 
 

• B. The Rise of the Corporation 
   2. English Law 

 

As business, trade and commerce developed in Europe after the middle ages, these foundational Roman 
principles were resurrected into English Law as early as the 14th century. Moreover, by the time of the 
founding of Colonial America, the corporation had attained a definite status in the social constitution of Great 
Britain and its colonies. 
 

The corporation concept was first brought into the Anglo-American Legal System by the British King, Henry 
the Second.  Noted for his legal innovations and creativity, King Henry developed much of the English 
Common Law.  Building off of the reciprocal duties found in feudalism, Henry helped to develop a system of 
law that respected commerce and began the development of the concept of private property rights. 
 

 After consultation with ecclesiastics, who were thoroughly versed in Roman history and law, he decided to 
adapt the concept of the Roman corporation to meet his needs of governmental organization and public 
infrastructure development.  In so doing, he used the sovereign authority of the state (in this case himself) to 
authorize the creation of fictitious legal persons, through the granting of municipal charters. 
 

Later rulers, starting with Edward the Third, then expanded this idea by employing the corporate mechanism 
to establish trade guilds, whereby these business organizations would create internal by-laws to govern all 
persons engaged in trade or commerce within a specified field (such as weavers, goldsmiths, mercers, 
haberdashers, fishmongers, vintners and tailors).  



INTRODUCTION TO BUSINESS ORGANIZATIONS 
 

1. The History and Development of Business Law 
 

• B. The Rise of the Corporation 
   3. Colonial America 

 

By the time of the founding of Colonial America, the corporation was a well settled institution within the 
English Common Law, and had attained extensive acceptance and application in the domain of business. It is 
therefore not surprising that from a very early date the corporation played a prominent role in American life. 
 

That said, the business landscape of Colonial America was dominated by sole proprietorship businesses.  
From farmers to merchants, single persons owned and worked their own businesses.  But with the growth of 
the economy and their own businesses, they could envision more. 
 

The principles of corporate law which had evolved under British Sovereigns also applied to the English 
Colonies in America as a part of the realm of England. The earliest colonial corporations, as well as many later 
ones, therefore possessed charters granted by the crown, which were issued in the same form, and governed 
under the same legal conditions and principles, as those operating in the British Isles. 
 

Since under English Law, a corporation charter was considered a grant of authority from the sovereign, 
expressly specifying the powers, rights and duties of the corporation formed thereby, each such charter was 
crafted individually, being tailor made to the case at hand. In so doing, the Crown could keep a close watch 
on his delegation of powers, and could use the corporation as an extension of his authority as well as a 
means to accomplish his national and individual vision, goals and purposes. Due to this custom made 
approach, however, only a limited number of overall corporations could be created. 



INTRODUCTION TO BUSINESS ORGANIZATIONS 
 

1. The History and Development of Business Law 
 

• B. The Rise of the Corporation 
   4. Delegation of Power of Corporation Continued 

 

As the debate over how business corporations should be created began, it became evident that different 
types of corporations would require varying degrees of state oversight.  
 

Benevolent corporations needed little further attention upon incorporation, while business corporations that 
were closely related to the public welfare, like banks, required extensive regulation. 
 

Furthermore, it is important to recognize that the overall political trend at this time (the age of Jackson 1825 
to 1855) was towards the democratization of all of society, including economic institutions, believing that 
individuals and the market place, rather than government and the state, should be the determiners of 
economic prosperity and the country’s future. 
 

In 1844 Parliament passed the “Joint Stock Companies Act” which permitted for the first time ever under 
English Law, a joint stock company to incorporate simply by filing a registration “with a full publicity of the 
particulars of the corporation’s constitution”(i.e. its bylaws). 
 

Seven years earlier, in 1837, the State of Connecticut passed the first comprehensive general incorporation 
statute in the United States. Twenty-six years prior to that, in 1811, as a prewar measure intended to boost 
textile production for military preparedness, New York State had passed the first targeted general 
incorporation statute, granting filing incorporation rights to certain manufacturing companies. 
 

It was within this environment that the State of New York, in the Constitutional Convention of 1846, met to 
reconsider the method by which corporations were to be formed. 
 



INTRODUCTION TO BUSINESS ORGANIZATIONS 
 

1. The History and Development of Business Law 
 

• B. The Rise of the Corporation 
   5. New York’s General Incorporation Policy 

 

In 1846 the modern method of forming business corporations was born in New York State.  
 

Although slightly amended in 1894, and then renumbered in 1938, the present text of Article 10, section 1 of 
the New York State Constitution, was essentially drafted during the 1846 convention, to read as follows: 
 

“Corporations may be formed under general laws; but shall not be created by special act, except 
for municipal purposes, and in cases where, in the judgment of the legislature, the objects of 
the corporation cannot be attained under general laws. All general laws and special acts passed 
pursuant to this section may be altered from time to time or repealed.”  
 

Through this provision, New York State established the policy of allowing businesses to incorporate by filing, 
pursuant to a series of qualified rules established by statute. (Now known as the Business Corporation Law). 
 

As a result, businesses no longer needed a special act of the state legislature to obtain corporate personhood 
through a charter granted by an individual dedicated law.  
 

This constitutional amendment, and the enabling statutes that followed, had the effect of transferring the 
monitoring of corporations from the legislature (through the crafting of a special laws awarding a charter) to 
the courts (through the administration of justice for statutory compliance).  
 

This constitutional amendment, further resulted in an exponential increase in corporate organizations and 
provided the impetus to make New York State the commercial capital of the nation. As a consequence, by the 
time of the civil war, just fifteen years later, New York State developed a gross domestic product index over 
four times that of all the confederate states combined. 



INTRODUCTION TO BUSINESS ORGANIZATIONS 
 

1. The History and Development of Business Law 
 

• B. The Rise of the Corporation 
   6. The Development of Federal Regulation Continued 
 

The federal government commenced this regulation as a result of the 1929 stock market crash, 
when, in 1933, it enacted certain federal securities laws (The Securities Act of 1933 – which 
established the Securities and Exchange Commission and established certain rules governing the 
stocks issued by business corporations, that are publically traded as marketable securities). 
 

These securities, which often provide the life’s blood financing of a corporation’s missions and 
goals, have also been the nexus for the establishment of even more recent federal corporate 
guidelines. These guidelines, such as the recently enacted Sarbanes-Oxley corporate reform 
laws, now require generally accepted accounting principles, corporate board financial rules and 
certain disclosure requirements for all publically traded companies.  Moreover, with the passage 
of the Dodd-Frank law, such federal regulations have become even more intrusive into the state 
domain. 
 

As a result, with respect to a certain sector of publically traded business corporations, in order 
to get a complete legal picture of the laws and rules governing such entities, not only must all 
state laws and rules be examined, but the federal law and the rulings of the Securities and 
Exchange Commission, must be reviewed as well. 



INTRODUCTION TO BUSINESS ORGANIZATIONS 
 

2. Vehicles of Business Organization 
 

 - Individual Proprietorships 
 - Partnerships 
 - Corporations 
          Business Corporations,  
  Professional Corporations,  
  Public Benefit Corporations, and  
  L.L.C.’s 
 - Organizations 
              Specialized Forms of Business Organizations 
      - Joint Ventures,  
      - Unincorporated Associations,  
      - Co-operatives,  
             Franchises 
      - Starbucks, McDonalds, Exxon-Mobil Stations 
                 - Does not include big companies like GE, Walmart, IBM 
                    or wholly owned private companies like Price Chopper  



 

Part Four: 

• The Proprietorships and Partnerships: 

 
 



Sole Proprietorships 

• A sole proprietorship is a business established, owned, 

and controlled by a single person. 

• Sole proprietorships come in all shapes and sizes. 

• The owner realizes all the profits and assumes 

responsibility for all losses. 

• The sole proprietorship is the most prominent of the 

four forms of ownership. 



DBA’s – “Doing Business As” 

• A DBA is a certificate filed with a local 

government that designates that a sole 

proprietorship is being operated within that   

community under a specific name. 

• The local government will require the business 

owner to provide their name, address, and type of 

business operated on the DBA application. 

• There is often a small filing fee for a DBA 



I. NATURE OF A PARTNERSHIP 
   A. IN GENERAL 
 

1. "Partnership” Defined 
 

The Uniform Partnership Act ("U.P.A.") [Chapter 39, McKinney's Consolidated 
Laws of New York Ann., hereafter referred to as "PL.") defines a partnership as 
an association of two or more persons to carry on as co-owners of a business 
for profit, and includes a registered limited liability partnership. [P.L. §10 (1)] 
The law of partnership is based on the law of contracts and agency. 
 
2. Joint Venture As A Partnership 
 

Courts sometimes seek to distinguish a joint venture (i.e.,a single or limited 
enterprise or venture) from a partnership.  However, a joint venture is a 
partnership, and the legal consequences of a joint venture are almost identical 
to those of a partnership. [See Pedersen v. Manitowoc Co., 25 N.Y.2d 412 
(1969)]. 



I. NATURE OF A PARTNERSHIP Continued 
    B. PARTNERSHIP NOT A LEGAL ENTITY 
 

A partnership is unlike a corporation in that it lacks some of the entity 
characteristics of a corporation. 
 

For example, the debts of the partnership are the debts of the individual 
partners, and any one partner may be held liable for the partnership's entire 
indebtedness.  However, in some cases, the partnership. at least in form, is 
treated as an entity. 
 

1. Title to Land 
 

Title to land may be taken in the partnership name. [P.L. §12 (3)] 
 

2. Lawsuits 
 

A partnership may sue or be sued in the partnership name. [N.Y. Civ. Prac. L. & 
R. (hereafter "CPLR") 1025].  Service an any one partner is service on the 
partnership. [CPLR 310(a)] 



I. NATURE OF A PARTNERSHIP Continued 
   C. IMPORTANT ATTRIBUTES ABOUT PARTNERSHIP 
 

1. Partnership Agreements 
Not all partnership agreements must be in writing.  They can be oral. 
Only those which cannot by their terms be performed within a year must be in 
written form, signed by the party to be charged (Under the statute of frauds). 
 

2. Illegal Activities 
As with all Agency-Principal relationships, a partnership formed for an illegal 
activity will not be recognized under New York law. 
 

3. Disposition of Property 
Absent an agreement to the contrary, partners share equally in the profits and 
losses of the business. 
 

4. Partnership Relations 
Upon the establishment of a partnership, partners have: 
a. A fiduciary duty to each other; 
b. A right to participate in the management of the business; and 
c.  A right to distributions. 



I. NATURE OF A PARTNERSHIP Continued 
   C. IMPORTANT ATTRIBUTES ABOUT PARTNERSHIP Continued 
 

5. The Law of Agency under Partnerships 

The legal authority of a partner to bind the partnership when dealing with third 

parties is governed by the law of agency. 
 

6. Imputed Knowledge 

Knowledge of one Partner can be legally imputed to the other partners (they are 

legally deemed to have the same knowledge even if they don’t actually have 

such knowledge).  This is based upon a duty of one partner to inform the others. 
 

7. Dissolution 

A partnership can be dissolved by: 

a. Act of the Partners: Agreement, Mutual Assent, Expulsion of Partner 

b. Operation of Law: Death of a Partner, Illegal Activity, Bankruptcy 
 

8. Major Partnerships 

Some prime example of Major Partnerships include: 

a. Major Law Firms 

b. Big  Four Accounting Firms 

c. Major Movie Production Firms 



• Corporations 

 1. The Rise of the Corporation 

 2. Forming a Corporation 

 3. Managing a Corporation 

 4. Financing a Corporation 

 5. Corporate Liability 

 6. Terminating a Corporation’s Existence 

 



 

        The Rise of the Corporation 
             Part One 



The Rise of the Corporation 
   The Nature of The Corporation 
 

 The Corporation Defined: 

• Black’s Law Dictionary defines a Corporation as: 
 

    “An artificial person or legal entity  

 created by or under the authority  

 of the laws of the state or nation,  

 which has an existence distinct from that  

 of its associated individuals,  

 and has a duration that is either perpetual  

 or for a limited term of years,  

     and which acts as a unit  

 in matters relating to the common purpose of the association  

 and within the scope of the powers conferred upon it by law.”  



The Rise of the Corporation 
   The Nature of The Corporation 

 What is a Corporation? 
 

Introduction: 
• A Corporation is a legal entity (an artificial person) created in accordance 
with statutes. The corporate entity is separate and distinct from the legal 
personalities of those who own and manage the corporation.  In New York, 
as elsewhere, corporate law is mostly statutory, and most of the statutory 
law relating to general business corporations (i.e., corporations for profit) is 
contained in the New York Business Corporation Law ("BCL").  

 

Principal Characteristics: 
• Limited Liability  

 Because a corporation is a separate legal entity, its debts and obligations are 
treated as being distinctly its own; its shareholders and managers are ordinarily 
not liable for corporate indebtedness.  One exception is the liability of the 10 
largest shareholders of nonpublicly traded corporations for the wages of 
corporate employees. (See BCL 630)  

 

• Entity Powers  
 As a separate entity, a corporation can contract in its own name, sue or be 
sued, own or convey property, and be held criminally liable for crimes that it 
commits. (See BCL 202) 

 
 
 



The Rise of the Corporation 
   The Nature of The Corporation 

 What is a Corporation? 
 

Principal Characteristics Continued: 
• Centralized Management  

 Control of a Corporation is centralized in a Board of Directors elected by 
Shareholders.  In general, Shareholders have only extremely limited power to 
make management decisions (except insofar as they may elect and remove 
shareholders).  

 

• Continuity of Existence 
 Unless duration is specifically limited in the certificate of incorporation, a 
corporation's duration is "perpetual"; i.e., it continues until dissolved, merged, or  

  consolidated in accordance with the BCL.  The death. withdrawal, bankruptcy, or 
  incapacity of any of its shareholders or managers has no effect on the  
  corporation’s existence.  (See BCL 202 a 1) 

  

• Free Transferability of Interests 
 The interest of the corporation's owners is divided into shares. and these 
shares may be freely transferred.  That is, another person may be fully 
substituted in the place of the transferor as the holder of ownership interests  

  (shares) in the corporation.  
  

• Statutory Sources of Authority 
 A corporation is a creature of statute; it and its managers and agents have only 
such authority to act as is conferred by, or pursuant, to statutes (principally the 
BCL), the case law (to a lesser extent), or the legally permitted provisions of the 
certificate of incorporation or corporation’s bylaws.  

 



The Rise of the Corporation 
   The Nature of The Corporation 

 What is a Corporation? 
 

Constitutional Status: 
• A corporation is a "person" entitled to due process and equal protection of 
the law under the Fifth and Fourteenth Amendments, but it is not a "citizen" 
referred to by the Privileges and Immunities Clause of Article IV or the 
Fourteenth Amendment.  

 

 

Distinguished From Other Business Organizations: 
• A corporation having the characteristics discussed above may be validly 
formed only by compliance with certain statutorily prescribed formalities. If 
there is a failure to comply, an inadvertent partnership among the owners 
will be the probable result.  Alternatively, the owners may deliberately form 
a partnership or another of the possible forms of business organizations.  
 

Comparison with Partnership:  
A partnership is not a separate entity distinct from its owners, the partners. Each 
partner is jointly and severally liable for the debts of the partnership.  (See N.Y. 
Partnership Law 26).  Each partner has a voice in management unless the partners all 
agree to the contrary.  The existence of the partnership and the ownership interests are 
not  freely transferable.  However, a partnership can, in certain instances, hold 
property, contract in its own name, and sue or be sued.  (See N.Y. Partnership Law 12) 



The Rise of the Corporation 
   The Nature of The Corporation 
 

 What is a Corporation? 
 

• A Person Under the Law: 
• At its simplest, a corporation is an Artificial Person under the law. 
 

 In 1819, the U.S. Supreme Court defined a corporation as an artificial 
being that is invisible, untouchable, and exists only in the theory of the 
law (Trustees of Dartmouth College v. Woodward, 17 U.S. 518 (1819)). 
  

• Derived from the Latin word “corpus”, it first appeared under  
  Roman Law, as a form of business organization that could have 
  its own legal status and a perpetual existence.  
 

• A Business Organization with Recognized Legal Rights: 
 

• Unlike other business models, the Corporation Has Rights similar to those 
of human beings.  A corporation can, among other things:  

  

 Own property; 
 Pay taxes; 
 Exist for an indefinite period; 
 Sue; and 
 Be sued  (See Am. Jur. Corporations § 1). 

 

 



The Rise of the Corporation 
   The Nature of The Corporation 
 

 What is a Corporation? 
 

• A Creature of Statute: 
 

• First and foremost, a Corporation is created by statute. (See NYS 
Business Corporation Law and Woodale, Inc. v. Fidelity & Deposit Co.,       
378 F.2d 627 (8th cir. 1967)); 
 

• Its existence, authority to act, and dissolution are all controlled by 
statutory law; 
 

•Statutes give corporations the power to own property, pay taxes, and 
many of the actions normally associated with a human being.  
 

• A Separate Identity: 
 

• Corporations have a separate identity from the people who create them. 
 

• Even when the original creators die or leave the corporation, it will 
continue to exist.  
 

• A corporation can only function through its agents, directors, and 
officers, but the identity of these individuals is not important.  
 

•They can come and go, but the corporation will continue to exist as long 
as there is someone who can act on its behalf.  



The Rise of the Corporation 
   The Nature of The Corporation 
 

 What is a Corporation? 
 

• Limited Liability: 
 

• The corporation was the first business organization to develop the 

   important protection of limited liability. 
 

• An extension of Sovereign Immunity, it was originally granted by the 

  king to encourage private investment in companies chartered to 

  advance corporate purposes that benefited the state. 
  

• Under this doctrine, Corporate stockholders are not personally liable for 

  the acts or obligations of the corporation, and are protected by from 

  exposure to only the amount of their investment. (18 Am. Jur 2d  850) 
 

• Acts Through Its Agents and Employees: 
 

• A corporation must act through its employees, agents, officers, and 
  directors (State v. Luv Pharmacy, Inc., 118 N.H. 398, 388 A.2d 190 (1978)). 

 

• These individuals are important members of a corporation, but the 
  corporation exists separately from them.  

 

• When it owns property, the corporation does so in its own name. 



The Rise of the Corporation 
   The Nature of The Corporation 
 

 What is a Corporation? 
 

• Corporate Governance and Operation: 
 

• Who Acts for the Corporation:  A Corporation must act through its 
employees, agents, officers and directors.  These individuals are important 
members of a corporation, but they exist separately from the corporation.  
 

• Corporate Administration:  The Corporation’s Administration consists of:  

  

 Shareholders: Persons who own shares in the corporation. 
 

 Officers: An individual hired or selected by a board of directors who 
has specific authority, such as the ability to bind the corporation to 
contracts and other agreements, and who carries out the day-to-day 
activities of the business. 

 

Directors: Individuals who set policy and long-term goals for 
corporations.  

 

• Corporate Elections:  Members of the corporation, who maintain shares 
  which entitle them to vote in a corporate election, can decide and vote 
  for who they would like to elect to the board of directors.  

 

• Corporate Representation:  The elected Board of Directors will set the 
  policies for the corporation, handle important decisions, direct the 
  payment of taxes and franchise fees, as well as make changes in 
  corporate procedures and policy. 





The Rise of the Corporation 
   The Nature of The Corporation 
 

 What is a Corporation? 
 

• Shareholders: 
 

• As owners, shareholders (stockholders) have the right to control the 
  corporation through the election of the Board of Directors, and by voting 
  on other proposals submitted to a vote at the request of the Board.  

 

• Ordinarily, shareholder such action is taken at a regular or special  
  shareholder meeting (usually held annually or at the call of the Board). 

 

• The presence of a quorum of the voting shareholders is required. 
 

• Voting by Proxy is often allowed in the bylaws or corporate charter, and 
  when it is, shareholders do not need to be present at the meeting to vote, 
  but merely must have submitted an executed proxy (vote sheet).  
 

• Ownership is evidenced by means of a Stock Certificate, which must be 
  properly executed by the Corporation’s Secretary. 
 

• Voting is the means by which shareholders control the corporation, and 
   this is done indirectly by electing directors through their voting rights.  

 

 Cumulative voting (votes based upon shares owned). 
Voting by proxy (a vote by means of a written sheet). 
Voting agreement and trusts. 

 

• Under certain circumstances, shareholders can also exercise powers 
  by means of a shareholder derivative action against the Board. 



The Rise of the Corporation 
   The Nature of The Corporation 
 

 What is a Corporation? 
 

• Directors: 
 

• General oversight of a Corporation is under the control of a Board of Directors. 
  

• Elected by the Shareholders to represent them in the management of the  
  Corporation, they meet regularly (usually monthly) to deliberate, consider and    
  vote on broad matters of corporate policy and management, including  
  considering such things as:  

 

 Appointing and Creating Corporate Officers;  
 Establishing Long Term Goals and Strategic plans; 
 Adopting Major Corporate Policy Decisions;  
 Approving SEC Filings, Financial Statements and Annual Reports; 
 Enacting and Amending Corporate By-Laws, Codes of Conduct and Ethics Policies;  
 Approving Corporate Expenditures, Loans, Mergers and Acquisitions; and  
 Determining important Matters of Corporate Administration. 

 

• The Number of Directors is fixed in the corporate bylaws. 
 

• Courts will not interfere with the board’s judgment in the absence of unusual  
  conduct such as fraud, and a director has a duty of loyalty and is disqualified 
  from taking part in corporate action when they have a conflict of interest.  
 

• In addition to the above, the Board of Directors may appoint several of its own 
  members as an executive committee to act for the Board between meetings, or 
  as a Committee to perform certain acts on behalf of the Board (i.e. audit). 

 

• Liability of Directors: 
 

Directors act in a fiduciary capacity in dealing with the corporation. 
Business Judgment Rule: Defense for Directors who act in good faith and have 
   exercised reasonable care.  

 
 



The Rise of the Corporation 
   The Nature of The Corporation 
 

 What is a Corporation? 
 

• Officers, Agents and Employees: 
 

•  Officers of a Corporation, include a CEO (Chief Executive Officer), President, 
   Vice President, CFO (Chief Financial Officer), treasurer, and Secretary (and 
   such other officers as the Board may wish to create) and are selected, 
   appointed and removed by the Board of Directors. 

 

• Officers are employees and agents of the Corporation, and with powers 
  governed by the law of agency.  

 

• Their relations with the Corporation are fiduciary in nature, and they owe a 
  duty to the same, being liable for any secret profits or for diverting Corporate 
  opportunities to their own advantage. 

 

• Officers, despite being agents and employees of the corporation, are held 
  personally responsible for any torts or crimes they commit even if they act 
  on behalf of the Corporation.  Under the doctrine of respondeat superior, 
  however, the Corporation may be liable as well. 

 

• Officers may be liable for taking advantage of a corporate opportunity.  
 

• Question – Was there a breach of a fiduciary duty? 
 

• Generally, directors or officers are not liable for corporate obligations or debts.  



The Rise of the Corporation 
   The Nature of The Corporation 
 

 What is a Corporation? 
 

• The Elements of a Corporation: 
 

• A legally constituted Corporation has some basic 
elements.  For instance, a Corporation can: 

 

 Exist perpetually; 
  

 Sue or be sued; 
 

 Acquire and hold property in its own right; 
 

 Make laws that regulate its own behavior (See 
St. Lawrence University v. Trustees of Theological 
School of St. Lawrence University, 20 N.Y.2d 317, 282 
N.Y.2d 746 (1967)). 



The Rise of the Corporation 
   The Nature of The Corporation 
 

 What is a Corporation? 
 

• The Elements of a Corporation: 
 

• Perpetual Existence 
 

 Upon creation, a Corporation can be formed for a limited 
     duration (period of years) or perpetual (forever) period; 

  

 Most Corporations have a perpetual existence; 
 

 Corporations formed for a perpetual existence do not die 
     and legally go on forever unless dissolved; 

 

 One reason for the Corporate form of business organization 
     is to assure this perpetual operation, and thereby have the 
     business exist for a period beyond any human lifetime; 
 

 The concept of perpetual existence provides stability and 
     certainty to the Corporation and its operations; 
 

 Corporations can dissolve voluntarily or involuntarily (by 
    means of bankruptcy or regulatory action). 



The Rise of the Corporation 
   The Nature of The Corporation 
 

 What is a Corporation? 
 

• The Elements of a Corporation: 
 

• Can Sue or Be Sued: 
 

 As an artificial person under the law, a Corporation can sue or be 
    sued in furtherance of its activities; 
  

 Therefore a Corporation can sue for breach of contract or bring  
     almost any other type of action that can be pursued under law by 
     a natural person; 

 

 Similarly, Corporations can also be sued, and in some limited cases 
     even be criminally prosecuted; 

 

 When a Corporation is successfully sued, its Corporate assets can 
     be seized and its income can be attached to satisfy the judgment; 
 

 Because of Limited Liability, however, the personal assets of the 
    individual shareholders, directors, officers or employees, are not 
    subject to such a judgment collection. 

 

• Can Own Property in Its Own Name: 
 

 Unlike most other types of business organizations, a Corporation  
    can own, sell, and transfer property, as an artificial person under 
    the law, in its own name.  This concept originated with Corporations  

 



The Rise of the Corporation 
   The Nature of The Corporation 
 

 What is a Corporation? 
 

• Articles of Incorporation and Corporate By-Laws: 
 

• The legal document  that creates and establishes the Corporation 
  is known as the Articles of Incorporation.  This critical document 
  establishes the rights and duties of all the parties involved in the 
  Corporate venture, including: 

 

 The Corporate Purposes; 
 The Name of the Corporation; 
 The Duration of the Corporation; 
 The number of shares to be issued by the new Corporation; 
 The names and addresses of the incorporators; 
 The registered office of the Corporation; and 
 The number of the members of the Board of Directors. 

 

• The Board of Directors of a Corporation can also establish 
Corporate By-Laws that control the day-to-day operations of the 
business and establish policies for such things as negotiating 
contracts, hiring employees, disbursing funds, and many other 
issues.  
 
  



The Rise of the Corporation 
   The Nature of The Corporation 
 

 What is a Corporation? 

• A Short History of Corporations: Roman Law 
 

The modern corporation is actually of ancient origin.   Like most things, it arose as a 

solution to fill a need.  Also like most things, it adapted as the needs of society changed. 
 

The first corporation type entities date all the way back to ancient Rome.  When Roman 

commerce and trade became grew to a sophisticated level, traders and merchants 

needed a business organization that could last beyond a person’s natural lifetime and 

have its own identity before the courts.  As a result, seeing the need to advance their 

trade and commerce, Roman law evolved the legal concept of the corporation. 
 

This concept established a new type of business organization, authorized by the state, 

and recognized in law.  It was treated as if it had a distinct personality apart from that of 

its owners or members, continued to exist beyond their lifetime, and was allowed to 

bring an action in law before Roman courts as a distinct entity rather than under the 

name of any individual. Indeed the very term “corporation”, meaning a business entity 

which is viewed as a separate and independent legal person under the law, is a 

derivation of the Latin term “corpus” meaning “body”. 



The Rise of the Corporation 
   The Nature of The Corporation 
 

 What is a Corporation? 
• A Short History of Corporations: English Law 

 

As business, trade and commerce developed in Europe after the middle ages, these 
foundational Roman principles were resurrected into English Law as early as the 14th 
century. Moreover, by the time of the founding of Colonial America, the corporation had 
attained a definite status in the social constitution of Great Britain and its colonies. 
 

The corporation concept was first brought into the Anglo-American Legal System by the 
British King, Henry the Second.  Noted for his legal innovations and creativity, King 
Henry developed much of the English Common Law.  
 

After consultation with ecclesiastics, who were thoroughly versed in Roman history and 
law, he decided to adapt the concept of the Roman corporation to meet his needs of 
governmental organization and public infrastructure development.  In so doing, he used 
the sovereign authority of the state (in this case himself) to authorize the creation of 
fictitious legal persons, through the granting of municipal charters. 
 

Later rulers, starting with Edward the Third, then expanded this idea by employing the 
corporate mechanism to establish trade guilds, whereby these business organizations 
would create internal by-laws to govern all persons engaged in trade or commerce within 
a specified field (such as weavers, goldsmiths, mercers, haberdashers, fishmongers, 
vintners and tailors). 



The Rise of the Corporation 
   The Nature of The Corporation 
 

 What is a Corporation? 
• A Short History of Corporations: English Law Continued: 

 

As the needs of English society and the Kings changed, the corporation concept was 
further developed, as royal sovereigns began to grant corporate charters for the 
purposes of constructing public works type projects such as churches, hospitals, 
universities and waterway developments. 
 

By the start of the 17th century, as England arose to the stature of a world superpower, 
Queen Elizabeth decided to deploy the corporation format to now extend national 
influence into the area of colonization.  Through the chartering the East India Trading 
Company, followed shortly thereafter by the royal establishment of such entities as the 
Hudson’s Bay Company, the Virginia Company and the Massachusetts Bay Company, 
England became the British Empire, using corporate powers to develop, settle and 
institute commercial operations all across the globe. 
 

Shortly thereafter, James the First pioneered the creation of the first “joint stock” 
companies, adding to the corporate charter the previously unheard of idea of limited 
liability. By limiting an investor’s exposure to only the amount of only their investment in 
the ownership stock of the corporation, unprecedented capital was able to be raised, and 
the full powers of capitalism and the industrial revolution began to be unleashed. 
 

Through this advanced development of the corporation concept, British Kings created a 
tool to accomplish improved national enterprise, expansion and commerce. Derived from 
its Roman origins, this concept grew with the times, adapted to new roles, and still 
maintained its practicality and philosophical elegance. 
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The legal reasoning that led to the development of the modern corporation was a means 
to solve problems.  Through the establishment of a corporation, a king could use his 
royal authority to direct the performance of specified missions and goals, encourage 
investment capital and resources to flow to this newly created enterprise, and grant 
(through delegation of his authority) sovereign immunity as well as express executive 
powers to anyone investing in, or managing, the corporation’s activities. 
 

The mechanism to create a corporation during these times was a simple but detailed 
procedure. The king, as ultimate sovereign of the state, would simply create a 
corporation by granting the privilege of operating this “legal person under the law” to a 
group of select individuals. 
 

The granting of this privilege would be delivered through a sealed instrument known as a 
“charter” or “letters patent”, which specified appropriate privileges and setting out 
specific rights and obligations.  This was the predecessor of the Article of Incorporation. 
 

Such charters or letters patent would include such things as the financial remuneration 
to be provided to the crown, the set of missions and accomplishments to be performed 
by the corporation, and a list of the individuals who could use the corporate charter to 
perform such missions and accomplishments. 
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Most importantly, starting with the joint stock corporation, such charters could also 
provide for an extension of sovereign immunity, so as to limit the liability and financial 
exposure of corporate investors to only the amount of their investment.  
 

These corporations were thus developed into a tool, granted by a king, to extend his rule 
and power, using the initiative of private individuals, to accomplish a defined set of 
public purposes. 
 

Perhaps the most important factor, which has led to the dominance of the corporation as 
a business organization entity, is the development of this limited liability attribute. At the 
time of its first inclusion in corporate charters, the concept of limiting one’s liability to 
only the amount of their capital investment was not otherwise anywhere else recognized 
at common law. Without this grant of immunity awarded with the creation of a corporate 
personage, individuals were otherwise always held to be both criminally and financially 
liable for all their business enterprises and debts. 
 

This establishment of a separate legal “person”, and the corresponding limitation of 
liability, attracted capital and investment like a magnet, unleashing the full powers of 
capitalism, and enabling for the first time, investors to speculate for large potential 
profits, while only be held liable for the amount of whatever investment they chose to 
make. 
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With this new tool at their disposal, kings were able to vastly expand their empire and 

national aspirations in a way never before possible.  
 

By empowering capitalism to be used as a vehicle to accomplish public policy goals, well 

financed, sufficiently focused missions and goals were able to be accomplished at both 

home and abroad.   
 

Through this delegation of public power, kings and their nations extended and expanded 

their influence as never before imagined.  
 

In this way, the modern Corporation helped to launch everything from the industrial 

revolution to the colonization of the new world, from the development of the middle class 

to a new age of political and religious reform. 
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By the time of the founding of Colonial America, the corporation was a well settled 
institution within the English Common Law, and had attained extensive acceptance and 
application in the domain of business. It is therefore not surprising that from a very early 
date the corporation played a prominent role in American life. 
 

The principles of corporate law which had evolved under British Sovereigns also applied 
to the English Colonies in America as a part of the realm of England. The earliest colonial 
corporations, as well as many later ones, therefore possessed charters granted by the 
crown, which were issued in the same form, and governed under the same legal 
conditions and principles, as those operating in the British Isles. 
 

Since under English Law, a corporation charter was considered a grant of authority from 
the sovereign, expressly specifying the powers, rights and duties of the corporation 
formed thereby, each such charter was crafted individually, being tailor made to the case 
at hand. In so doing, the Crown could keep a close watch on his delegation of powers, 
and could use the corporation as an extension of his authority as well as a means to 
accomplish his national and individual vision, goals and purposes. Due to this custom 
made approach, however, only a limited number of overall corporations could be created. 
 

As a result, despite their power and importance in shaping society and commerce, 
during the reigns of the three Kings George (George the First -1714 to 1727, George the 
Second - 1727 to 1760 and George the Third - 1760 to 1820), corporations were actually 
still few in number, both in England and in Colonial America. 
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At this time, even fewer were business corporations. Most corporate charters were still 
held by churches, charities, cities or boroughs. Indeed, for all of the entire 18th century, 
corporate charters were only issued to a total of 335 businesses.  
 

But for those businesses, that did in fact maintain the corporate form, they had a huge 
competitive advantage, and they operated with the formidable strength and capital of 
limited liability, and the purpose and power of the state. 
 

With the dawn of the American Revolution, all edicts of the Crown, including the 
corporation, became circumspect. As the denunciation of the king, and “his long train of 
abuses”, became a rallying cry for independence, his unfettered exercise of the state’s 
authority became seen by the founders as an anathema to a truly free society.   
 

Concurrently, at this same time British Parliament also began to frequently deploy its 
own legislative power to create corporations through the issuing of charters by statute.  
 

The combination of these two factors, led to a significant change in the way corporations 
were to be formed. 
 

Consequently, upon American independence, and the establishment of the United States, 
it was virtually universally adopted, that the power to establish corporations should not 
be vested in the executive authority of governors, judges or generals, but instead should 
be a factor of legislative authority alone.  
 

As a result, all across the county, the power to create new corporations, and issue 
corporate charters, began to be exclusively exercised through the elected 
representatives of the people, by acts of their state legislatures. 
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With the establishment of American independence, and with the need to develop and 
build a new nation, the corporation mechanism, now granted through individual acts of 
state legislatures, began to take off, all across the nation.  From 1796 to 1800, 181 
corporate charters were enacted, with most consisting of banks, insurance companies, 
water companies and public infrastructure corporations (designed to build and operate 
canals, turnpikes and bridges). 
 

From the commencement of our national existence, with the power to charter held firmly 
in the hands of elected legislatures, most states, including New York, began to adopt a 
policy of encouraging corporate organization. In New York State, incorporation was 
readily granted to increasing numbers and varieties of associations and businesses, 
because it was the most effective means of protecting their investments in real property 
and the easiest way to raise sufficient capital to perform large commercial and public 
projects that would help build the state and its commercial profile. 
 

Additionally, Alexander Hamilton, the nation’s first Treasury Secretary, and a leading New 
York political figure, with a large public and commercial following, was one of the nations 
strongest proponents of utilizing the corporate framework to build New York’s and the 
nation’s economy.  
 

This legacy, helped to build the foundation to make New York State the corporate and 
commercial capital of the world, to become the home of the world’s largest stock 
exchange, and to become the symbol of long term success in a capitalistic free society. 



The Rise of the Corporation 
   The Nature of The Corporation 
 

 What is a Corporation? 
• A Short History of Corporations: Delegation of Power of Corporation: 

 

From the time of its origins during the Roman Empire, the issue as to what extent the 
state should delegate its authority to create a corporation, has remained a serious legal 
question. Royal Governors, who sought to charter corporations based upon a primordial 
theory of implicit agency powers, more often than not, saw their attempts neither legally 
approved nor subsequently ratified.  
 

Moreover, since corporate charters were legally considered to be a delegation of a 
sovereign’s royal authority in the first place, kings tended to reserve the power to create 
them to themselves personally.  
 

By so restricting who could create a corporation, and the number so created, the state (in 
this case the king) could keep a closer watch on corporate operations, and maintain a 
tight control on their missions and purpose. 
 

As chartering a corporation became more and more a legislative function, with both the 
intrusion of the English Parliament in the process, as well as the assignment of this 
power to state legislatures in the United States, a resistance to delegation remained.  
 

The immense powers of the corporate personage, together with its limited liability 
defenses, made it an entity both feared and respected in society.  
 

As a result, even as the power to incorporate began to evolve toward popular 
government in legislatures, it was still viewed as a strong and dangerous power, which 
had to be carefully scrutinized and dispensed. 
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This was so much the case, that a revision of the NYS Constitution in 1821, required a 2/3 
vote of each legislative house, in order to create, alter or renew any corporate body. 
 

At the same time, however, the value of the business corporation as a method of 
commercial organization also became more broadly apparent throughout society. 
Starting in the 19th century, as the numbers, missions and purposes of corporations 
began to significantly expand into all sectors of economic and national development, 
more and more businesses began to seek incorporation. 
 

As a result, the calendars of all state legislatures, as the entities tasked with creating 
corporations, became subsumed with requests to create new corporations.  
 

Moreover, as these newly created corporate entities began gaining more and more 
popular acceptance, and with the need to accommodate these numerous and increasing 
requests to incorporate in a faster and more efficient manner, the Legislature started to 
think about ways they could create more corporations more quickly, while still 
maintaining a level of oversight with respect to their creation, purpose and operations. 
 

As the debate over how business corporations should be created began, it became 
evident that different types of corporations would require varying degrees of state 
oversight.  
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Benevolent corporations needed little further attention upon incorporation, while 
business corporations that were closely related to the public welfare, like banks, required 
extensive regulation. 
 

Moreover, it is important to recognize that the overall political trend at this time (the age 
of Jackson 1825 to 1855) was towards the democratization of all of society, including 
economic institutions, believing that individuals and the market place, rather than 
government and the state, should be the determiners of economic prosperity and the 
country’s future. 
 

In 1844 Parliament passed the “Joint Stock Companies Act” which permitted for the first 
time ever under English Law, a joint stock company to incorporate simply by filing a 
registration “with a full publicity of the particulars of the corporation’s constitution”(i.e. 
its bylaws).  
 

Seven years earlier, in 1837, the State of Connecticut passed the first comprehensive 
general incorporation statute in the United States. Twenty-six years prior to that, in 1811, 
as a prewar measure intended to boost textile production for military preparedness, New 
York State had passed the first targeted general incorporation statute, granting filing 
incorporation rights to certain manufacturing companies. 
 

It was within this environment that the New York State, in the Constitutional Convention 
of 1846, met to reconsider the method by which corporations were to be formed. 
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In 1846 the modern method of forming business corporations was born in NY State.  
 

Although slightly amended in 1894, and then renumbered in 1938, the present text of 

Article 10, section 1 of the New York State Constitution, was essentially drafted during 

the 1846 convention, to read as follows: 
 

“Corporations may be formed under general laws; but shall not be created by special act, 

except for municipal purposes, and in cases where, in the judgment of the legislature, 

the objects of the corporation cannot be attained under general laws. All general laws 

and special acts passed pursuant to this section may be altered from time to time or 

repealed.” 
 

Through this provision, New York State established the policy of allowing businesses to 

incorporate by filing, pursuant to a series of qualified rules established by statute. (Now 

known as the Business Corporation Law). 
 

As a result, businesses no longer needed a special act of the state legislature to obtain 

corporate personhood through a charter granted by an individual dedicated law.  
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This constitutional amendment, and the enabling statutes that followed, had the effect of 
transferring the monitoring of corporations from the legislature (through the crafting of a 
special laws awarding a charter) to the courts (through the administration of justice for 
statutory compliance).  
 

It further resulted in an exponential increase in corporate organizations and provided the 
impetus to make New York State the commercial capital of the nation. As a consequence, 
by the time of the civil war, just fifteen years later, New York State developed a gross 
domestic product index over four times that of all the confederate states combined. 
 

In addition to the provisions outlined in Article 10, Section 1, the 1846 State 
Constitutional Convention also provided for a direct expression of corporate 
personhood. Again, although slightly amended in 1894, and then renumbered in 1938, the 
present text of Article 10, Section 4 of the New York State Constitution, was essentially 
drafted during the 1846 Convention, to read as follows: 
 

“The term corporations as used in this section and in sections 1 (the power to make 
general incorporation statutes), 2 (the power to hold incorporators liable for dues of the 
corporation) and 3 (limiting the legislature’s ability to make special charters just for 
banking purposes) of this article shall be construed to include all associations and joint-
stock companies having any of the powers or privileges of corporations not possessed 
by individuals or partnerships. And all corporations shall have the right to sue and shall 
be subject to be sued in all courts in like cases as natural persons.” 
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This constitutional provision, contained in Article 10, Section 4, expressly declared the 
legal concept that corporations are separate legal persons under the law. It is from this 
concept that all the remaining principles behind the corporate concept, such as its 
duration of existence and limited liability, flow.  
 

By directly expressing this concept in the Constitution, the general incorporation 
enabling statutes were thereby empowered to establish what rights, limitations, duties 
and responsibilities corporations would come to have in New York State. 
 

It was through these amendments, and the enabling statutes promulgated thereunder, 
that the modern corporation in New York was born.  Almost immediately, upon the 
ratification of these amendments, enabling corporation statutes also began to evolve. 
 

From that time to the present, we have seen the enactment of such controlling 
corporation laws as the Business Corporation Law; the Benevolent Orders Law; the 
Cooperative Corporations Law; the Limited Liability Companies Law; the Not for Profit 
Corporations Law; the Religious Corporations Law; and the Transportation Corporation 
Law.  
 

It should be remembered, however, that it was from this 1846 framework, that the modern 
New York State Corporation was established, as well as the body of corporate law that 
we follow today exists. 
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By 1870, with the expansion of the American economy and the growth of sophistication 
of New York State Law, the corporate form of business organization became increasingly 
popular, and corporate law began to take a commanding presence in the legal field.  It 
has remained so ever since.   
 

The reason for this is simple: The Corporate structure has allowed entrepreneurs and 
capitalists the best legal vehicle to amass enormous wealth and property (See Lawrence 
Friedman, A History of American Law, Simon & Schuster 1973). 
 

Accordingly, as Corporations have become such a powerful vehicle, people in society 
began to worry about this concentration of this power.  
 

As huge corporations, such as United States Steel Corporation and Standard Oil 
Company, began to develop, monopolies and trusts began to appear in various 
industries.   
 

These monopolies engaged in unfair and deceptive trade practices, crippled competitors, 
and essentially set whatever price they wished for the products that they sold.  
 

As these monopolies and trusts began to impact the economy, and average people’s 
lives, call came for government to intervene and regulate their activity. 
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A monopoly controls all aspects of a particular industry. 
  

It can force consumers to pay any price it wishes, especially when the monopoly is in an 
area such as oil production. 
 

Monopolies would engage in practices such as “cutthroat competition” where they would 
lower the prices of their goods to a point that no one else could compete.  
 

Then, when competitors had either been bought up or gone out of business, the 
monopoly could raise prices as high as it liked.  
 

Whether called "trusts" or "monopolies," the basic idea was the same: A small group of 
individuals would completely take over a particular industry and dictate transportation, 
supply, and labor costs, while simultaneously wiping out all competitors.  
 

Around 1900, concern began to be focused on the effect that these Monopolies and 
trusts were starting to cause.  President Theodore Roosevelt, began calling on the 
Federal Government to use its power to regulate against Monopolies and Trusts.  Calling 
his mantra – the square deal – he became known as the trust buster. 
 

The earliest federal legislation to recognize the growing danger of monopolies was the 
Sherman Antitrust Act, and it opened the door to federal regulation of corporations. 
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Ten years before President Roosevelt began to champion the use of the federal 
government to assure the square deal, in 1890, congress enacted the Sherman Antitrust 
Act as one of the first federal legislative attempts to regulate the power of corporations in 
the United States.  
 

The Act specifically prohibited “cutthroat competition” and any other practice that 
sought to “restrain trade or commerce” (Appalachian Coals, Inc. v. United States, 288 
U.S. 344 (1933)). 
 

The primary goal of the Act was to stop practices that destroyed competition. 
 

This first journey into corporate law by the federal government was intended to be very 
limited.  For under our national doctrine of federalism, and due to the fact that the power 
to create and limit corporations evolved and originated from state authority, the laws 
governing modern corporations, were then, and still are today, primarily embodied within 
state jurisdiction.  
 

New York, Delaware and Nevada, are the three major states, whose body of corporate 
law, most other states follow and seek to emulate. 
 

It should be always be remembered, however, that despite this state subject matter 
jurisdiction, superimposed thereupon, in certain select instances, is also a national layer 
of federal securities regulation.  This effort began with the Sherman Anti Trust Act. 
 

Although still limited in scope, in the broad legal world of corporations, to basically the 
small sector of the publically traded business corporation, this federal regulation is still 
nonetheless important, and in a world of ever creeping federal intrusion into traditional 
state authority, it should be watched carefully. 
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The federal government expanded its reach of regulation after the 1929 stock market 

crash, when, in 1933, it enacted certain laws governing the stocks issued by business 

corporations, that are traded as marketable securities. 
 

These securities, which often provide the life’s blood financing of a corporation’s 

missions and goals, have been the nexus for the establishment of federal corporate 

guidelines.  
 

The federally imposed guidelines, such as the recently enacted Sarbanes-Oxley 

corporate reform laws, now require generally accepted accounting principles, corporate 

board financial rules and certain disclosure requirements for all publically traded 

companies.  Moreover, with the passage of the Dodd-Frank law, such federal regulations 

have become even more intrusive into the state domain. 
 

As a result, with respect to a certain sector of publically traded business corporations, in 

order to get a complete legal picture of the laws and rules governing such entities, not 

only must all state laws and rules be examined, but the federal law and the rulings of the 

Securities and Exchange Commission, must be reviewed as well. 
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• Private Corporations 

• Business Corporations 

• Foreign / Domestic 

• Close / Publically Traded 

• Professional Corporations 

• Subchapter S Corporations 

• Public Corporations 

• Public Benefit Corporations 

• Public Authorities 

• Municipalities 

• Not- for – Profit Corporations 
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Business, Public Benefit and Not for Profit Corporations 
 

 There are three general types of corporations:  
 

• Business corporations operate a business for the purpose of making profit. 
 

• Public benefit corporations are entities that chartered by an act of the state 
legislature and are closely associated with governmental operations and public 
functions (such as public authorities). 
 

• Not for Profit corporations perform some sort of charitable or public service.  
 

 The distinction between these corporations is important.  
 

  Determination of a Corporation’s Type 

• The simple way to distinguish a corporation’s type is to examine  

 its charter and articles of organization.  

• These documents will determine whether a corporation’s legal status. 
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  Business Corporations  
 

• Business Corporations are formed by private parties pursuant to a general 
incorporation statute (in New York – The Business Corporation Law). 
 

• Formed to operate a business for profit, they enjoy limited liability, are a 
legally recognized artificial person under the law, and have shareholders, 
directors, and officers.   
 

• They generally exist perpetually, pay taxes on earnings, and can sue and be 
sued. 
 

• Organized around its articles of incorporation, and coming into existence 
upon satisfaction with all statutory requirements of the Business Corporation 
Law, this corporation must file the appropriate documentation with the state 
(the office of Secretary of State).  
 

• The Business Corporation is the primary type of Corporation recognized at 
law.  
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 Business Corporations  
  1.  Business Corporation Defined: 
             Under New York Law [Section 201 of the Business Corporation Law], a 
             Business Corporation is 
          a.  A private corporation under the law;   
          b.  A corporation that is established to conduct a business for profit; and 
          c.  Limited in the liability of its shareholders. 
 

      2. Limited Liability: 
          The concept of Limited Liability for corporate investors is derived from the 
           sovereign immunity of a king or the state.  It was originally provided 
      through the corporate charter by a sovereign as and incentive for capital 
        investment. 
 

 3. Corporation characteristics: 
           Some principal characteristics of a corporation include: 

a. Limited Liability;   
b. Entity Powers and Centralized Management; 
c. Continuity of Existence; and 
d. Statutory Sources of Authority. 
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Public Benefit Corporations 
 

• Public benefit corporations are entities that chartered by an act of the 
state legislature and are closely associated with governmental 
operations and public functions (such as public authorities). 
 

• Public benefit corporations are designed to carry out a public purpose 
and therefore receive some benefit for this function.  
 

• Public benefit corporations are usually not bound by the same set of 
rules and statutes as private corporations.  They are formed for limited 
purposes, which are principally to build, finance and operate 
something for the public benefit.  
 

• Public benefit corporations are often given special tax treatment and 
other benefits that private corporations do not receive.  
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Not-for Profit Corporations 
 Another type of corporation is the not-for-profit corporation:  
 

• These corporations are formed under the New York State Not for Profit 
Corporation Law. 
 

• Not for profit corporations are generally designed to carry out a public purpose 
or for charity (Education, Scientific, Literary, Cultural, Animal Protection, Ect.) 
 

• Whatever their purpose, nonprofit corporations must meet one very important 
requirement: They cannot distribute profits to members.  (Not for Profit 
Corporations have members not shareholders). 
 

• Not for Profit Corporations when they are charities (under Section 501 c 3 of the 
Internal Revenue Code) are regulated by, and must file with, the Office of the 
New York State Attorney General – Charities Bureau. 
 

• These Corporations receive special tax and regulatory benefits under both state 
and federal law. 
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Closely Held Corporations 
 A type of Business Corporation of is the closely held corporation:  

 

• A Closely Held Corporation is a Business Corporation whose stock is owned only to 

a select group of individuals (such as family members engaged in the business or 

their employees). 
 

• This is a type of Corporation defined by its limited ownership and tailored for small 

businesses that are owned and managed by its shareholders.  
 

• Benchmarks of a Closely Held Corporation Include: 
 

• There is no ready market for the company’s stock. 
 

• All or nearly all of the stockholders participate in the management, direction, and 
operations of the corporation. 

 

• Stockholders are concentrated in one geographic area. 
 

• The company is recognized as a closely held corporation.  
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Subchapter S Corporations 
 Another type of Business Corporation of is the Subchapter S Corporation:  

 

• Subchapter S Corporations are designed for small businesses who incorporate for 
liability purposes, but which have few employees other than the owners.  (This 
corporate form has not been as popular since the development of the limited liability 
company). 
 

• “Sub-chapter S" refers to the tax code that authorized the designation which allows a 
shareholder to avoid the infamous double taxation often seen in other corporate 
models.  
 

• “Sub-chapter S” corporations avoid double taxation by allowing corporations to pass 
profits directly to shareholders who then declare them as income. 

 

  Professional Corporations 
 

• A special corporate structure reserved for individuals who can only practice their 
profession after receiving a license from the state.   
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Pre-incorporation Activities:  
 Pre-incorporation activities of promoters, such as those activities necessary to 

establish the corporation, or the business in which it will engage, can be ratified by 
the adoption of such by the board of directors, after the corporation is established. 

 

Formation of a Corporation: 
      Pursuant to a general incorporation act (such as the provisions of the Business 

Corporation Law) incorporation of a new corporate entity can be accomplished by: 
  

Having incorporators (natural people over 18) prepare a certificate of incorporation which 
conforms to all state laws; 

 

 Filing the certificate of incorporation with the office of the secretary of state; and 
 

 Paying all necessary state incorporation fees. 
 

Foreign vs. Domestic Corporations: 

 The difference between a foreign corporation and a domestic corporation is that a 

foreign corporation is chartered outside New York State and a domestic corporation 

is chartered inside the state of New York.  A foreign corporation need not be located 

outside the United States, but rather just outside New York State. 
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Corporate Ownership: 
     An ownership interest in a corporation is represented by shares of stock in the 

    Corporation.  Voting shares allow the shareholder to elect members of the board of 

    directors of the corporation and control certain decisions of corporation policy. 
 

Limitation of Investment: 
     Financial Investments in a corporation are made by purchasing shares of stock in the 

     corporation.  The monies used to purchase the shares of stock, inherently limit the 

     exposure of the investor, and the shares so purchased give investors certain rights 

     with respect to the corporation. 
 

Exceptions to Limited Liability:   
      The law recognizes certain exceptions to the limited liability protections ordinarily 

afforded shareholders.  Known as “piercing of the corporate veil”, these exceptions 

hold corporate investor liable to amounts of more than their investment due to their 

fraud or misuse of the corporate entity. 



 

            Forming a Corporation 
             Part Two 
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 Creation of the Corporation 
 

• When considering the creation of a corporation, first you need to decide 
where to locate it. 
 

• If it is a small corporation, the best choice is where a majority of the 
stockholders or business property will be located.   
 

• If the corporation is large and will be doing business in many states, the 
individuals who form the corporation might investigate some of the state 
laws that are designed to be corporate-friendly.  
 

• Next you must find out who can carry out the incorporation. 
 

• Review state statutes to see who has the authority to create a corporation.  
 

• For example, individuals who lack the ability to enter into a contract are 

generally forbidden to create corporations.  
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 Creation of the Corporation 
 

• Contractual ability is a prerequisite to organizing a corporation, and all of 

the following would be barred from creating one: 
 

• Infants (under the age of 18) 

• Intoxicated persons 

• Mentally incompetent persons 

 

• There are other issues that must be addressed in creating a corporation.  
 

• For example, the corporate founders must comply with state law on all 

issues related to corporate structure.  
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 Creation of the Corporation 
 

 Rules for Corporate Formation 

• The rules that govern a corporation come from the following sources: 
 

• State's constitution / State Statutes / Articles of Incorporation 
 

 DeFacto Corporations 

• What is the status of the business that behaves as though it is a corporation, when 

it has failed to meet all of the requirements of the state's corporation laws?  
 

• In such a situation, the corporation would be referred to as a "de facto" corporation.  
 

• A de facto corporation has not met all of the requirements set out by state statute 

but operates as though it has. Courts may grant it temporary status as a 

corporation. 
 

• The rules about articles of incorporation are simple and straightforward: If they 

contain a fatal defect, a corporation is not authorized under the law.  

 



Forming a Corporation 
The Mechanics of Creating a Corporation 

 

 Creation of the Corporation 
 

 The Corporate Purpose 
• A corporation must be formed for a legal purpose. 
 

• Most state statutes provide that a corporation be established for any purpose "not 
contrary to law”. 
 

• Among the accepted reasons for creating a corporation is an individual's desire to 
avoid personal liability, favorable tax treatment, or some other type of financial 
advantage. 
 

• Corporations can be established for any of the following reasons: 
 

 To acquire the assets of another corporation; 
 

 To run the farm; 
 

 To conduct a lobbying business; 
 

 To conduct a profession, such as the practice of law or medicine; or 
 

 To perform any other function for profit not prohibited by law. 
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 Creation of the Corporation 
 

 The Role of the Secretary of State’s Office 

• When a business wishes to become a corporation, it must file appropriate 

documentation with the state’s secretary of state’s office.  
 

• This office has many different responsibilities which include: 
 

• Accepting Filings for and Maintaining records related to, corporations and other 
business organizations; 
 

• Maintaining the state archives and official state documents and filings; and 
 

• Registering and maintaining records on those who practice a profession under 
a state license (Realtors, Notaries, Home Inspectors, Barbers, Security Guards, 
Ect.); and 
 

• Regulating Cemeteries, State Building Codes, Do Not Call Registry. 
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 Creation of the Corporation 
 

 The Name Selection 

• One of the first issues that a proposed corporation will consider is the selection of a 

corporate name.  
 

• The secretary of state’s office maintains a complete list of all corporations formed 

in the state and the names used by each.  
 

• They are authorized to accept any name selected by the parties, as long as the 

name is not already in use (and it is not an illegal name). 
 

 Reserving a Corporate Name  

• When a company is considering filing as a corporation, most states allow the 
company to reserve a name that it intends to use.  
 

• Corporations must apply for and receive permission from the secretary of state’s 
office before they can use a particular name.  
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 Creation of the Corporation 
 

 The Corporate Charter 
• The Corporate Charter is not a document but a collection of documents that form 

the legal rights and obligations under which the corporation is organized.  
 

• The corporate charter refers to all of the laws that bind a corporation.  
 

• A corporation's charter is composed of its articles of incorporation and the state 
laws that govern the creation and activities of the corporation.  
 

• The corporate charter also consists of any agreements that were created while the 
corporation was being formed (This class of agreements is referred to as pre-
incorporation agreements).  

 

 Pre-Incorporation Agreements 
• A pre-incorporation agreement is a general term that refers to any type of contract 

related to the business structure or agreements that are created before the business 
is incorporated under state law.  
 

• Pre-incorporation agreements are important because they fall into a different 
classification of contracts.  
 

• Because the corporation has not yet been formed, these agreements are not yet 
binding on the corporation. 
 

• The corporation usually ratifies or adopts the contract after it has been officially 
established pursuant to state law. 
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 Creation of the Corporation 
 

 Promoters 
• Under Corporation law, a promoter is an individual who: 

 

• Comes up with or promotes the idea of creating a corporation; 
 

• Investigates the laws; 
 

• Brings together the individual investors and incorporators; and 
 

• Seeks funding for the new business enterprise. 
 

• Working as a promoter can be a risky undertaking because since there is no 
corporation formed yet, a promoter is not protected by limited liability.  
 

• However, a promoter can be paid quite lucratively for bringing together the 
ingredients to form a corporation.  
 

• Promoters fall into an unusual classification.  They are fiduciaries, which means 
that they have ethical and legal obligations to the new company, even though it has 
not come into official form yet.   
 

• Therefore, promoters must deal honestly and fairly with the corporation, keeping 
the best interests of the corporation foremost in their minds. 
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 Creation of the Corporation 
 

 Incorporators 
• Under Corporation law, incorporators are individuals who form the corporation. 

 

• The people who create the corporation must have the contractual capacity to do so.  
 

• Contractual capacity refers to an individual’s ability to know and understand the 
obligations involved in creating a contract. A person does not have contractual 
capacity if: 
 

 They have an impediment, such as being under the influence of alcohol or 
drugs. 

 

 They are mentally handicapped. 
 

 They are under the legal age of 18.  
 

 They are classed as “alien enemies,” residing in another country that is in open 
conflict with the United States. 

•   

• Although minors may be barred from working as incorporators, there is generally 
no prohibition that prevents them from owning stock in a corporation. 
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 Creation of the Corporation 
 

 Articles of Incorporation 
• One of the most important steps in creating a corporation is the drafting of the 

Articles of Incorporation.  
 

• This document creates the rights, duties, and obligations of all parties involved in 
the new corporate venture, from shareholders and officers to the board of directors.  
 

• It is required that the individuals involved show evidence that they intended to take 
advantage of the corporate structure as authorized by statute. 
 

• They must indicate their clear intention to create a corporation that will be 
recognized by state law and receive the benefit of limited liability protection.  
 

• The articles must comply with state law (BCL, NFPCL, Ect). 
 

• There are four mandatory provisions that must be contained in all articles of 
incorporation filed with the state secretary of State's office. They include: 

 

• The name of the corporation 
 

• The number of shares issued by the new corporation 
 

• The registered office of incorporation and the name and address of the registered agent 
 

• The names and addresses of the incorporators 
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 Creation of the Corporation 
 

 Filing Requirements 

• To incorporate a business, you must file one or more copies of the corporation's 
articles of incorporation with the state secretary of state's office, along with all 
official disclosure forms and a filing fee. 
 

• If these documents are error free, they are accepted for filing, and stamped “filed”.   
This satisfies the conditions precedent for creating a corporation.  
 

• Once filed, the articles of incorporation become the central document in the day-to-
day functioning of the business.  They will be later supplemented and amplified 
through the adopted by-laws (which are much more specific).  
 

• The articles of incorporation are like a corporation’s constitution, while its by-laws 
are like its statutes.  The articles of incorporation are the first document that a court 
will review if litigation arises about the corporation, the second are its by-laws. 
 

• These documents, together with state law (against which they cannot be 
inconsistent) are important in establishing the rights and responsibilities of the 
corporation, and its shareholders, directors, officers and employees. 
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 Creation of the Corporation 
 

 Initial Share Sale and Distribution 

• Shares are ownership interests in a company, upon which the corporation will raise 

its capital necessary for operation.   
 

• There are different types of shares, and these different classifications give rise to 

different levels of participation in the company.  
 

• The articles of incorporation are where the company decides on the type and variety 

of shares that it will issue.  
 

• The articles must also specify any limitations on the shares, including voting rights.  
 

• The direct sale of shares by the corporation is performed by subscription.  

Shareholders may thereafter sell their shares back to the corporation or to another 

third party, which is known as trading the shares. 
 

• The organizational meeting is the time that the subscribed shares are officially sold 

to and distributed to the corporation’s initial shareholders. 
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 Creation of the Corporation 
 

 Registered Office 
 

• Most states require that the company identify its principal place of business, or at 
least where the company records will be located.  
 

• A corporation is not a citizen of a particular state but may have a base of operations 
in a particular place. 
 

 Registered Agent 
 

• The corporation must also have a registered agent.  
 

• This is the person on whom lawsuits and other official notices will be filed.  Service 
on this person equates to service on the corporation and triggers the time periods 
in civil suits.  
 

• Pursuant to New York Law, the corporation must authorize the Secretary of State to 
be the registered agent for the purpose of accepting service of process upon the 
corporation. 
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 Creation of the Corporation 
 

 The Final Steps in Organizing the Corporation 
 Once the articles of incorporation have been filed, there are some 

additional steps that must be followed to complete proper organization of 
the newly formed corporation. They include: 

 

• Initial organizational meeting 
 

• Creation and adoption of corporate bylaws 
 

• Election of corporate officers  
 

• Approval of shareholders agreements 
 

• Election of directors not named in the articles of incorporation 
 

• Banking resolution and fiscal year provisions 
 

• Issuance of shares 
 

• Annual reports 
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 Creation of the Corporation 
 

 Organizational Meeting 
• The organizational meeting, or initial meeting, is the first official business of the 

newly formed corporation.  
 

• The purpose of this meeting is to bring together the various members of the 
corporation, vote on officers, adopt by-laws, and take care of the other clerical work 
that must be done to officially launch the corporation.  
 

• Members of the corporation who have shares entitling them to vote can decide 
among themselves who they would like to elect to the board of directors.  
 

• These directors will set the policies for the corporation and handle many other 
important decisions, including the payment of taxes, franchise fees, and changes in 
corporate procedures.  

 

 Appointment of Officers 
• One of the first tasks the board of directors must accomplish is to vote on officers 

that will lead the corporation on a day to day basis.  These officers include: Chief 
Executive Officer, President, Vice President(s), Chief Financial Officer, Treasurer 
and Secretary. 
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 Corporate Bylaws   
• Whereas the Articles of Incorporation are similar to a Corporation’s Constitution, 

the Corporation will also adopt By-Laws, which are similar to statutes. 
 

• These By-Laws contain guidelines for how the business will be run and should 
make provisions for the following: 
 

• The Date and Location of the annual shareholder meeting 
 

• The number of directors 
 

• The authority, duties, and titles of corporate officers 
 

• The By-Laws must be consistent with the articles of incorporation.  
 

• Many courts have defined By-Laws as the essential contract between shareholders 
and the corporation.  
 

• Corporations are also authorized to create emergency bylaws vesting power in a 
single individual to conduct business on behalf of the entire corporation if 
necessary, due to a serious emergency.  
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 Shareholder Agreements  
• One of the first acts of the board of directors will also be the approval of 

shareholder agreements.  Such approval will be made pursuant to any guidance that 
exists in the Articles of Incorporation. An agreement between the members of a 
corporation setting out issues such as who can own shares and how these shares 
affect rights within the corporation.  

 Banking Resolutions  
• Another of the first acts of the board of directors will be the approval of Banking 

Resolutions. Banking resolutions authorize the creation and maintenance of 
corporate bank accounts. These resolutions will further limit who has access to 
corporate accounts, who is permitted to sign corporate checks, who is allowed to 
oversee the accounts, and how account reports will be made to the shareholders.  

 

 Banking Resolutions  
• Corporations are required to file an annual report with the secretary of state's office 

listing the names and addresses of the officers and directors.  Such report details 
the operations and finances of the corporation, as well as its past substantive 
accomplishments and future aspirations.  Pursuant to the Sarbanes Oxley Act, the 
Chief Executive Officer and the Chief Financial Officer are required to certify the 
authenticity of the information contained in the annual report. 
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The Management of the Corporation 
   General Issues 
 

  What  We Need to Know About Managing Corporations 
 

• A corporation is composed of three different classes of 
individuals:  

 Shareholders,  

 Directors, and  

 Officers.  
 

• They all have their own rights and duties.  
 

• Statutes authorize the creation of corporations and 
define the roles of the various participants.  

 

 



The Management of the Corporation 
   General Issues 
 

 What  We Need to Know About Managing Corporations 
 

• A Corporation must act through its employees, agents, officers and 
directors.  These individuals are important members of a corporation, 
but the corporation exists separately from them.  

 

• A Corporation Consists of:  
  

 Shareholders: A person who owns shares in a corporation. 
 
 

 Officers: An individual hired or selected by a board of directors 
who has specific authority, such as the ability to bind the 
corporation to contracts and other agreements, and who carries 
out the day-to-day activities of the business. 

 

Directors: Individuals who set policy and long-term goals for 
corporations.  

 

• Members of the corporation who have shares entitling them to vote 
can decide among themselves who they would like to elect to the 
board of directors.  
 

• These directors will set the policies for the corporation and handle 
many other important decisions, including the payment of taxes, 
franchise fees, and changes in corporate procedures.  
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   General Issues 
 

 Shareholders 
 

• A shareholder is someone who owns a percentage of a corporation and 

is protected by limited liability.  
 

• A “share” is literally the physical representation of a predetermined 

amount of the business.  
 

• As owners, stockholders have the right to control the corporation 

through the election of directors and through other proposals brought 

to vote.  
 

• Ordinarily, stockholder action is taken at a regular or special meeting of 

the stockholders. 
 

• The presence of a quorum of the voting shareholders is required.  



The Management of the Corporation 
   General Issues 
 

 Shareholders Continued 
 

• One of the first requirements of a new corporation is to determine how 
many shares to issue.  
 

• If the company decides to issue 1,000 shares and distribute these 
shares among four people, each would own 25% of the business.  
 

• Ownership of shares in a corporation brings with it two fundamental 
rights:  

 

• The right to participate in the control of the corporation by voting 
 

• The right to share in the profits of the business 
 

• Because a corporation is its own person under the law, and flowing from 
limited liability, Shareholders do not have all of the rights we often 
associate with ownership.  
 

• Shareholders are not authorized to sell corporate property, negotiate 
contracts on behalf of the corporation, or take individual action to hire 
and fire employees.  
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   General Issues 
 

 Shareholders Continued 
 

 Shareholder Meetings: 
 

• The Corporation must annually hold a shareholder meeting. 
 

• The presence of a quorum of the voting shareholders is required.  
 

• The date, place and time of the Shareholder meeting is set by the 

corporation’s board of directors, or specified in the corporation’s 

articles of incorporation or its by laws. 
 

• A shareholder meeting is where the shareholders are permitted to make 

their voices heard by voting on:  
 

• corporate policies,  

• profit sharing,  

• management issues, and  

• perhaps the most important right of shareholders: the vote for 

election of the individuals that comprise the board of directors.  



The Management of the Corporation 
   General Issues 
 

 Shareholders Continued 
 

 The Nature of a Share Holder: 
 

• A person must have the right to possess stock and to exercise the 

rights normally associated with share ownership.  

 

• A shareholder can be a natural person or another corporation.  

 

• A person must consent to becoming a shareholder in a corporation.  

 

• Stock ownership is a contract: The person agrees to assume the duties 

of being a shareholder in exchange for a vote on corporate matters and 

a share of the profits in the business.  
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   General Issues 
 

 Shareholders Continued 
 

 Qualifications for Becoming a Shareholder  
 

• One can become a shareholder by receiving shares as one of the 

founding members of a corporation or by purchasing it from others. 
 

• Shareholders have the right to refuse to sell their stock to particular 

individuals. 
 

• Past shareholders do not have the right to control what current 

shareholders do with their stock.  
 

• Some individuals, such as  minors for example, who normally cannot 

enter into contracts are permitted to own shares in a corporation and to 

receive the same benefits of this ownership as any other shareholder 

(See Wuller v. Chuse Grocery Co., 241 Ill. 398, 89 N.E. 796 (1909)). 
 



The Management of the Corporation 
   General Issues 
 

 Shareholders Continued 
 

 Registered Ownership  
 

• Ownership of stock does not necessarily mean physical possession of the actual 
stock certificates.  

 

• The certificates are only the symbols of ownership. 
 

• Shareholder rights are determined in the articles of incorporation, the bylaws, and 
any shareholder agreements. 

 

 Stock Certificates  
 

• Printed documents that indicate share ownership.  
 

•Stockholder status comes from the legal rights a person has acquired in the 
corporation, not the mere possession of a stock certificate.  

 

 Voting Trusts 
 

• A Voting trust is an agreement between shareholders to vote in a certain way. 
 

• The shareholders cannot enter into an agreement that ignores the applicable law.  
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   General Issues 
 

 Shareholders Continued 
 

 Shareholder Rights: 
 

 Among the rights granted to shareholders are: 
 

• The right to vote on management issues 
 

• The right to a percentage of corporate earnings 
 

• The right to corporate assets if the company should be dissolved 
 

• The right to elect directors 
 

 The right to vote on corporate issues is considered to be one of the 
 most important rights a shareholder has.  
 

 Proxy Voting: 
 

• Shareholders can temporarily transfer their voting rights to one 
individual and allow that individual to vote all the shares in one way 
or not in person at the shareholder’s meeting.  
 

• This  allows corporate members a method to exercise convenience 
or greater control over the corporation (by block voting).  
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 Directors 
 

• The members of a corporation’s Board of Directors are the elected 
representatives of the shareholders, that meet regularly to govern the 
corporation. 
 

• They provide general oversight (similar to that of political republican 
government) to serve as the governance power of the corporation.   
Policy decisions are are thus under the dominion and  control of the 
board of directors.  These decisions include such things as:  
 

• Hiring Officers;  
• Development and Approval of Strategic Plans;  
• Approving Policy Initiatives and Directives of the Corporation; 
• Approving SEC Filings and Annual Reports; 
• Acting on Mergers, Acquisitions and Dissolutions. 

 

• The number of Directors is fixed in the corporate bylaws or the 
articles of incorporation. 
 

• Courts will not interfere with the board’s judgment in the absence of 
unusual conduct such as fraud, and a director has a duty of loyalty 
and is disqualified from taking part in corporate action when they have 
a conflict of interest.  
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   General Issues 

 
 Directors Continued: 

 

•  Have authority to manage the corporation 
 

• May enter into any contract or transaction necessary to carry 

  out business 
 

• May appoint officers and other agents to act for the company 
 

• May appoint several of its own members as an executive committee 

to act for the board between meetings 

 

• Liability of Directors: 
 

• Directors act in a fiduciary capacity in dealing with the 

corporation.  
 

• Business Judgment Rule: Defense for Directors who act in good 

faith and have exercised reasonable care.  
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   General Issues 

 

 Directors Continued: 
 

 Duties 
 

 Directors have many duties that include, but are not limited to: 
 

 

• Hiring of the Officers;  
 

• Management of the business policy of the corporation 
 

• Control of the policy of the business; and  
 

• Delegation of duties to officers to put policy into practice 
 

 

 Directors also owe a fiduciary duty to their shareholders and to the 

  corporation as a legal entity under the law.  
 

 

 A fiduciary is someone who has ethical, moral, and financial duties to 

 act in the best interests of another (in this case the corporation).  
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 Directors Continued: 
 

 Conflicts of Interest 
 

 The fiduciary duty imposed on directors is straightforward:  
 

• Directors owe the corporation an undivided loyalty that  

prohibits them from self-dealing and conflicts of interest 
 

 Accordingly, Directors further have a duty to refrain from doing 

  anything in their capacity as director of a corporation that would: 
 

• Injure the corporation’s interests,  
 

• Deprive the corporation of profit, or  
 

• That would allow the director to take personal advantage of 

corporate information. 
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 Directors Continued: 
 

 Shareholder Control of Directors 
 

• Directors work for, and are elected by, the Shareholders. 
 

• Since shareholders elect the directors, and they also have the power 

to remove them.  
 

• Shareholders have the right to remove a director for “good cause,” 

such as a proven allegation of fraud or embezzlement.  
 

 Limitations on Directors 
 

• The corporation might impose a limitation that only someone who 

owns shares in the corporation can qualify as a director.  
 

• As set forth above, a director may be removed by vote of the 

shareholders. 
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 Officers, Agents and Employees: 

 

Officers 
 

•  Officers of a corporation, are selected and removed by the board of 

directors. 
 

• Officers are agents of the corporation with specific, actual authority, 

and with powers governed by the law of agency.  
 

• Their relations with the corporation are fiduciary in nature, and they 

are liable for any secret profits and for diverting corporate 

opportunities to their own advantage. 
 

• Officers, as agents generally of the corporation, are personally 
responsible for any torts or crimes they commit even if they act on 
behalf of the corporation. 
 

• Officers may be liable for taking advantage of a corporate 
opportunity.   When determining liability, the question is asked –  
Was there a breach of a fiduciary duty? 
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 Officers, Agents and Employees Continued: 

 

Officers Continued 
 

Officers of a corporation include: 
 

• Chief Executive Officer; 
 

• President; 
 

• Vice – President; 
 

• Chief Financial Officer; 
 

• Treasurer; and 
 

• Secretary. 
 
 Officers  vs. Agents 
 

 Officers are employees of the corporation who have general duties.   
 

 An Agent, on the other hand is a broad term encompassing any 
 individual who works, even temporarily, for another’s interest.   
 

 As a result, all officers are agents, but not all agents are officers. 
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 Officers, Agents and Employees Continued: 
 

Officers Continued 
 

Corporate Officers – What they do 
 

• Chief Executive Officer – The highest ranking officer in the 
corporation – responsible as the corporation’s lead agent, and 
performs the following duties: 
 

 Decides whom to hire and fire as agent or employee; 
 

 Responsible for the day to day management of the business; 
 

 Oversees the other employees (and to limited extent other 
officers as they are appointed and overseen by directors); 
 

 Signs contracts on behalf of the corporation; 
 

 Negotiates on behalf of the corporation (pursuant to the 
parameters set by the board of directors);  and 
 

 Delegates his authority to other officers or employees (as 
allowed by the board of directors). 
 

 Responsible under the Sarbanes Oxley Act for the signing and 
verification of corporate reports (such as annual reports) 
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 Officers, Agents and Employees Continued: 
 

Officers Continued 
 

Corporate Officers – What they do continued 
 

• President – If no separate Chief Executive Officer, the president is the 
highest ranking officer in the corporation – and is responsible as the 
corporation’s lead agent, and performs the duties as set forth 
previously for the CEO, or as assigned by the corporate bylaws or the 
Board of Directors. 
 

• Vice President - Corporate vice-presidents generally have very little 
to do with the day-to-day function of a corporation.   Usually, they are 
only authorized to take action in specific situations, such as when the 
corporate president is unavailable.  Sometimes they are the head of a 
division the corporation or set in charge of a function (such as Head of 
Light Bulb Manufacturing Division or Consumer Affairs/Relations)  
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 Officers, Agents and Employees Continued: 
 

Officers Continued 
 

Corporate Officers – What they do continued 
 

•  Chief Financial Officer – The Chief Financial Officer or CFO is the 
officer responsible for the finances, and accounting of the finances, 
of the corporation.  Together with the Chief Executive Officer, the 
CFO must also verify the accuracy of reports under the Sarbanes 
Oxley Act.  
 

• Treasurer – If the corporation does not have a separate, Chief 
Financial Officer, the treasurer serves as the officer responsible for 
the finances, and accounting of the finances, of the corporation.   
They are the officer responsible for maintaining records of the 
corporation’s finances and ensuring that all corporate checking 
accounts, revenues, and accounts receivable are accurate and up-
to-date.  
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 Officers, Agents and Employees Continued: 
 

Officers Continued 
 

Corporate Officers – What they do continued 
 

• Secretary – The Secretary is the officer responsible for the 

maintaining nonmonetary records for the corporation.  The 

corporate secretary is responsible for sending out/transmitting all 

notices and documents from the corporation.  They are the officer 

that keeps the corporate seal, and who keep all records of the 

shareholder and directors’ meetings.  The secretary must also  

ensures that proper documentation is filed with the state secretary 

of state’s office, or any other required corporate filing. 
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 Officers, Agents and Employees: 
 

•  Generally, directors and officers are not liable for corporate 

obligations or debts.  
 

• A corporation is civilly liable to a third party if one of its agents 

causes injury. 
 

Corporate Employees 
 

Corporate Employees – What they do continued 
 

• Employees of the corporation are agents hired and paid by the 

corporation, to perform its functions, as directed by the 

corporation’s officers.  Their employer is the corporation itself.  The 

corporation is generally liable for their actions.  Employees are 

hired, and may be discharged, by the corporation’s officers. 



 

               Financing a Corporation,  

   Shareholders Rights and Securities Regulation 

             Part Four 



Financing a Corporation 

    General Issues 
 Introduction: 

• Capital is the lifeblood of businesses, and this is as true for sole 

proprietorships as it is for huge, multinational corporations. 
 

• A Corporation generates capital by sales of “shares” of stock. 
 

• The money that the corporation generates by the sale of shares 

gives it the capital that it needs to function and perform its 

corporate purposes. 
 

• A share is the smallest unit that represents corporate ownership.  
 

• The term “share” is the general term used to describe how the 

corporation is financed.  Shares in the corporation’s stock 

represent a stockholder’s financial interests and voting rights. 

 

 

 



Financing a Corporation 

    General Issues 
 Stock: 

• The articles of incorporation and corporate bylaws specifically 

control who can issue stock. 
 

• “Common stock” is the stock that a company issues in order to 

raise capital. 
 

• “Preferred stock” usually does not provide voting rights to its 

owners. 
 

• `“Controlling stock” refers to the stock owned by a specific 

stockholder that amounts to a majority interest in the corporation. 
 

• “Convertible stocks” give the owner the right to change the stock 

into another category. 
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 Stock Continued: 

 Par Value 
• The origin of par value lies in the idea that there should be an untouchable 

corpus of funds acting as a reserve for the corporation. If there is no par 
value for stock, stock value can be set by the stockholders or by the board 
of directors. 
 

 Sales of Securities 
• A corporation is authorized to sell its own stock, as long as it acts in good 

faith. Examples of bad faith include selling stock to avoid creditors or 
judgments. 

  

• The term “security” is broadly defined as stocks, bonds, notes, and any 
other investment vehicle. 
 

• Because securities form such an important part of the economy, they have 
been regulated in this country for over a century. 
 

• Issuing stock is not the only method that a company can use to raise money.  
Another method is to issue bonds to investors.  This is similar to taking a 
loan by issuing a paper promise to pay for a specific rate over time. 
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    General Issues 

 Financial Disclosure: 

 Financial Statements 

• Financial statements primarily show the status of corporate assets.  

• Financial statements consist of four main reports: 
 

• Balance Sheets – which provide a snapshot of corporate assets as of a 

particular date; 

• Income Statements – which show how the corporation made and spent money 

over a particular period of time, such as the fiscal year; 

• Cash Flow Statements – which show how the corporation used its capital during 

a specific time period; and 

• The Statement of Shareholder Equity – which details the ebb and flow of the 

shareholder’s stock possession over time (Shareholder equity is that amount 

that would be left over if everything the corporation owned were sold). 
  

• Financial statements are extremely important to inform the shareholders 

and the public of the value of the company and its future prospects. 



Financing a Corporation 
    Shareholder Rights in Corporations 

 

 The Nature of Stock 
 

 

       Types and Differences in Stock 
 

• The ownership of a corporation is evidenced by a holder’s shares of stock that 

have been issued by the corporation.   
 

• Each share represents a fraction interest in the total property of the corporation.  

Stock also provides the owner with an element of control of the corporation by 

means of voting power. 
 

• Stock may be common stock or preferred stock. 
 

• Par Value is the value of the stock. 
 

• Book Value is based on the company’s assets. 
 

• Market Value is based on how much the stock is sold for in the open market. 
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 The Nature of Stock 
 

 

       Common Stock 
 

• Common stock is ordinary stock that has no preferences.  It entitles the holder to:  
 

• Participate in the control of the corporation by exercising one vote per share 
of record; 
  

•Share in the profits in the form of dividends, and  
 

• Participate, upon dissolution, in the distribution of net assets after the 
satisfaction of all creditors (including bondholders).  

 

• Common Stock is voting stock 
 
 

       Preferred Stock 
 

• Preferred stock has priority over common stock with regard to distribution of 
dividends and/or assets upon liquidation. 
 

• Shares may be acquired by subscription of an original issue or by transfer of 
existing shares. 
 

• Preferred Stock is most often not voting stock. 
 
 

       Bonds 
 

• Unlike Stock, Bonds are debt securities.  Accordingly, a bondholder is a creditor 
rather than an owner of the corporation.  

 

• Bondholders’ interests are represented by an indenture trustee, who is 
responsible for ensuring that the corporation complies with the terms of the bond. 
 

• Bondholders are not shareholders and have no voting rights 
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 The Acquisition of Shares 
 

 

       How Shares May Be Acquired 
 

• Shares May be Acquired: 
 

- From the Corporation by subscription (before or after incorporation), or 
 

- By means of a transfer of existing shares from an existing shareholder. 
 
 

       Subscription 
 

• A Subscription is merely a contract to buy shares from the corporation.   
  

•A subscription can be done: 
 

 - Pre-incorporation (offer to corporation); or 
 

 - Post-incorporation (corporation must accept offer). 
 
 

       Statute of Frauds 
 

• Pursuant to the Statute of Frauds – All Contracts for the Sale and Purchase of 
Shares of Stock must be in writing and signed by the party to be charged. 
 

• No writing is required, however, for a contract by which a broker agrees with a 
customer to buy or sell securities for a customer, as such is merely an agency 
agreement. 
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 The Transfer of Shares 
 

• Transfers 
 
 
 

A sells to B on March 21. 

A receives the cash 

dividend. 

1. If corporation declared cash dividend payable to 
shareholders of record on March 15.  

       Cash distributed on April 5. 

B receives the cash 

dividend. 

2. If corporation declared cash dividend on 
March 20 to be paid to those who will be  
 

       holders on April 15. 

B receives the stock 

dividend. 

3. If corporation declares a stock dividend 
       on March 10.   
       Stock distributed on June 10. 
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 The Rights of Shareholders 
 

• Ownership 
 

• Stock Certificate   
 

   - Must be properly executed by Corporate Secretary. 
 

• Transfer of Shares   
   

      - Corporation may restrict transfer when its a close 
         corporation. 
 

• Voting 
  

   - Shareholders control the corporation indirectly by 
     electing directors through their voting rights.  
 

 - Cumulative voting (votes based upon shares owned). 
     - Voting by proxy (a vote by means of a written sheet). 
     - Voting agreement and trusts. 
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 The Rights of Shareholders 
 

• Dividends 
 

 - A dividend is a distribution of a portion of the 
             corporation’s earnings to class of its shareholders 
 

 - Shareholders also have the right to receive dividends 
   when declared at the discretion of the directors.  
 

 - In many states, securities statutes provide that no 
             dividend may be declared unless the corporation has 
             an earned surplus 
 

 - Shareholders may bring a derivative action on behalf  
   of the corporation for damages to the corporation.  
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 The Rights of Shareholders 
 

• Limited Liability 
 

        - The concept of limited liability has become one of the 

           essential elements of the modern business corporation. 
 

        - Accordingly, shareholders are ordinarily protected by law 

          from liability for the acts of the corporation. 
 

        - Under certain circumstances, shareholders can, however, 

          be held liable for the acts of a corporation beyond their 

          investment in shares of the corporation (this occurs if 

          there is fraud or misconduct, not merely a financial loss). 



Financing a Corporation 
    Shareholder Rights in Corporations 

 

 The Liability of Shareholders 
 

• Piercing the Corporate Veil 
 

        - A shareholder can be held liable for the actions of a 

          corporation under the legal doctrine known as “piercing 

          the corporate veil”   The factors under which liability 

          applies pursuant to this doctrine include: 
 

• Failure to maintain adequate corporate records. 

• Commingling of assets. 

• Grossly inadequate capitalization. 

• Diversion by shareholders of corporate funds or assets. 

• Formation of the corporation to avoid existing obligations or commit fraud. 

• Injustice would result if the corporate entity were recognized. 
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 The Liability of Shareholders 
 

• Other Instances of Liability of Shareholders 
 

        - A shareholder can further be held liable for the  

 following: 
 

• Wage Claims. 

• Unpaid Subscriptions. 

• Unauthorized Dividends. 
 

Additionally, a Professional Corporation cannot be 

created to avoid liability for malpractice of a 

shareholder or employee. 
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 Securities Regulation 
 

• State Blue Sky Laws 
  - These laws apply only to intrastate transactions, and 
    protect the public from the sale of fraudulent securities.  
 

        - The National Securities Markets Improvement Act of 
          1996 allocated responsibilities between federal and 
           state authorities. 
 

• The Martin Act 
   - The New York State Legislature enacted one of the 
     nation’s first blue sky laws, known as the Martin Act  
     (Article 23-A of the NYS General Business Law) in 
     1921.  The law provides extraordinary powers to the  
     State Attorney General to combat financial fraud.  
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 Securities Regulation 
      

 State Regulators 
 

• Office of the Attorney General 
 

  - Under the Martin Act the Office of the NYS Attorney General has the legal 

authority to monitor and bring lawsuits for securities fraud and violations of the 

NYS General Business Law. 

 

• Department of Financial Regulation 
 

  - This new state entity, created last year, has jurisdiction to regulate all insurance 

companies and banks doing business in New York.  They further have some 

limited power to regulate certain securities transactions where such regulation is 

not pre-empted under Federal law. 
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 Securities Regulation 
      

 Federal Regulation 
 

• Federal Securities Laws 
 

 - There are four principal laws which provide the framework for federal 
 regulation of the sale of securities in interstate commerce.  These include: 

 

  * The Securities Act of 1933; 
 

  * The Securities Exchange Act of 1934; 
 

  * The Sarbanes-Oxley of 2002; and 
 

  * The Dodd-Frank Act of 2010 
 

• Definition of Security 
 

 - The term “security” has defined as “stocks and bonds issued by a 
 corporation”.  Other definitions may also include other financial products 
 interests that seek to provide unearned income. 
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 Securities Regulation 
      

 Federal Regulation Continued 
 

• The Securities Act of 1933 
 

        - The Securities Act of 1933 was enacted by Congress as a part of the 
           New Deal reforms after the great stock market crash of 1929. 
 

        - Its provisions regulate the issue or original distribution of securities 
          by issuing corporations. 
 

       - The primary purpose of this Act is to ensure that buyers of securities 
          receive complete and accurate information before they invest.  
 

       - Legally founded in the ability of the Federal government to regulate 
         “interstate commerce”, this statute was designed to be compatible 
          with blue sky laws, and accordingly does not pre-empt state law.  
 

        - Except for certain private and limited offerings, the 1933 Act requires 
          that a Registration Statement be filed with the federally established 
          Securities and Exchange Commission and that a Prospectus be 
          provided to each potential purchaser.  
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 Securities Regulation 
      

 Federal Regulation Continued 
 

• The Securities Act of 1933 – Registration Statement 
Prohibited or Required Activities Permitted Activities

Prefiling

Period

Issuer must not sell or offer for sale a security

before registration statement is filed.

Issuer may plan with underwriters the

distribution of the security.

Waiting

Period

No final sale of a security permitted during this

period.

Preliminary prospectus* containing

information from the registration

statement being reviewed by the SEC

may be distr ibuted to investors, who

may make offers.  Advertisements may

be placed in financial publications,

identifying particulars of the security,

from whom a prospectus can be

obtained, and by whom orders will be

executed.**

Posteffective

Period

Must provide a copy of final prospectus with every

written offer, confirmation of sale, or delivery of

security.  Must update prospectus whenever

important new developments occur or after nine

months.

Sales of the security may be

completed.

* The preliminary prospectus is commonly called the “red herring” prospectus because of the red ink caption required by

the SEC, informing the public that a registration statement has been filed but is not yet effective, and that no final sale

can be made until after the effective data.

** These advertisements are sometimes called “tombstone ads’ because they are commonly framed by a black ink border.
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 Securities Regulation 
      

 Federal Regulation Continued 
 

• The Securities Act of 1933 – Exemptions / Liability 
 

        - Exemptions: The 1933 Act provides for certain exemptions. 
 

          - Regulation A provides for a simplified registration for small issues by 
          small businesses (issuances up to $5 million) and do not include 
          solicitations of interest whereby these businesses “test the waters”. 
 

         - Regulation D also provides exemptions to registration requirements.  
 

         - Rule 506: Private Placement.  An offeror need not register where 
          the offering is a private placement.  This is an offering to accredited 
          investors as opposed to the general public offering. 
 

         - Rules 504 and 505: Limited Offerings. An offeror need not 
          register if it only issues and offers to sell less than $1 million in 
          securities in a 12 month period, or less than $5 million to no more 
          than 35 non accredited investors in a 12 month period. 
 

        - Liability: The 1933 Act imposes civil liability upon an offeror for 
          making materially false or misleading statements in a registration 
          statement or for omitting a material fact. 
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 Securities Regulation 
      

 Federal Regulation Continued 
 

• The Securities Exchange Act of 1934 
 - The Securities Exchange Act of 1934 was also enacted by Congress  
            as a part of the New Deal reforms after the 1920 stock market crash. 
 

         - Its provisions regulate the secondary distribution or sale of securities 
           on exchanges such as the New York Stock Exchange.  
 

         - Designed to prevent fraudulent and manipulative practices on the 
           security exchanges and over the counter markets, its also requires  
           disclosure of  information to buyers and sellers of securities, as well 
           as providing for credit controls in these markets. 
 

         - Exchanges, brokers and dealers, offering securities traded on any 
            national security exchange, or in “interstate commerce”, must 
            register with the Security and Exchange Commission.   
 

          - Registration is also required for any company whose securities are 
             listed on a national exchange, or unlisted companies that have 
             assets in excess of $3 million and 500 or more shareholders.  
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 Securities Regulation 
      

 Federal Regulation Continued 
 

• The Sarbanes Oxley Act of 2002 
        - The Sarbanes Oxley Act of 2002 was enacted by Congress as part  
           a series of commercial reforms after the WorldCom / Enron events. 
 

        - Named after its two sponsors (Congressman Michael Oxley and Senator 
          Paul Sarbanes), its provisions establish new or enhanced standards for all 
          U.S. public company boards, management and public accounting firms. 
 

        - The act contains 11 titles, ranging from additional corporate board 
           responsibilities to criminal penalties, and requires the SEC to implement 
           rulings on requirements to comply with the law. 
 

         - Pursuant to this Act, Chief Executive Officers and Chief Financial Officers  
           are required to certify the accuracy of their company’s annual (Form 10- K) 
           and Quarterly (Form 10-Q) reports.  Serious penalties are imposed including: 
 

    - $1 million in fines and 10 years in prison for a “Knowing” misrepresentation. 
 

    - $5 million in fines and 20 years in prison for a “Willful” misrepresentation. 
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 Securities Regulation 
      

 Federal Regulation Continued 
 

• The Dodd Frank Act of 2010 
 

 - The Dodd Frank Act of 2010 was enacted by Congress in response to the 
 recent economic crisis in the financial markets in 2008. 
 

      - Named after its two sponsors (Congressman Barney Frank and Senator 
 Christopher Dodd), its provisions established new requirements on capital 
 investment by banks and insurance companies, adds new regulation of hedge 
 funds and private equity funds, alters the definition of accredited investors, 
 requires reporting by all public companies on CEO to median employee pay 
 ratios and other compensation data, enforces equitable access to credit for 
 consumers, and provides incentives to promote banking among low and 
 medium income residents. 
 

         - The act has been widely criticized by both economic experts and consumer 
 groups alike, contending that its provisions over broadly restrict business 
 operations and access to credit, while providing too little consumer protection. 
 

          - The Act also created a new, quasi-public agency, the Public Company 
 Accounting Oversight Board (PCAOB), - the recess appointment of its director, 
 Richard Cordray, has sparked a significant debate in Washington.  This board, 
 which is a public benefit corporation charted by Congress, is charged with 
 regulating, inspecting, overseeing and disciplining accounting firms in their 
 roles as auditors of public companies.  
 

 - This Act also covers issues such as auditor independence, corporate 
  governance, internal control assessment, and enhanced financial disclosure. 



Financing a Corporation 
    Shareholder Rights in Corporations 

 

 Securities Regulation 
      

 Federal Regulation Continued 
 

• The Dodd Frank Act of 2010 
        - The Dodd Frank Act of 2010 was enacted by Congress in response to the recent 
           economic crisis in the financial markets in 2008. 
 

        - Named after its two sponsors (Congressman Barney Frank and Senator Christopher 
          Dodd), its provisions established new requirements on capital investment by banks and 
          insurance companies, adds new regulation of hedge funds and private equity funds, 
          alters the definition of accredited investors, requires reporting by all public companies 
          on CEO to median employee pay ratios and other compensation data, enforces 
          equitable access to credit for consumers, and provides incentives to promote banking 
          among low and medium income residents. 
 

        - The act has been widely criticized by both economic experts and consumer groups alike, 
           contending that its provisions over broadly restrict business operations and access to 
           credit, while providing too little consumer protection 
 

- The Act also created the Consumer Financial Protection Bureau, which is headed by Richard 
Cordray, and that was created by the Dodd Frank Act.  Such entity was established by 
congress with the intention to protect consumers pursuant to federal consumer financial laws. 
Among other things, they: 
 

• Write rules, supervise companies, and enforce federal consumer financial protection laws; 
• Restrict unfair, deceptive, or abusive acts or practices; 
• Take consumer complaints; 
• Promote financial education; 
• Research consumer behavior; 
• Monitor financial markets for new risks to consumers; and 
• Enforce laws that outlaw discrimination and other unfair treatment in consumer finance. 

 

               You can find more information on their website http://www.consumerfinance.gov 
 
 

          - The Dodd Frank Act also covers issues such as auditor independence, corporate  
            governance, internal control assessment, and enhanced financial disclosure. 

http://www.consumerfinance.gov/
http://www.consumerfinance.gov/
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 Securities Regulation 
     

 Anti Fraud Provisions 
 

• Both the Martin Act and the Federal Securities Laws provide for measures to 
combat fraud and misrepresentation with respect to the sale, purchase and 
transfer of securities. 

 

• These provisions permit enforcement by both federal and state authorities to 
combat fraud and misrepresentation and authorize the imposition of both civil 
and criminal sanctions upon the proof of such misconduct. 
 

The Martin Act 
- Pursuant to section 352-c of the NYS General Business Law, it is illegal and 
prohibited for any person, corporation, company, trust or association to 
engage in any act or practice which  constitutes fraud, deception, 
concealment, suppression, false pretense, or fictitious or pretended purchase 
or sale of stocks, bonds, or other securities. 
 

- Pursuant to the provisions of the Martin Act, the NYS Attorney General is 
authorized to conduct investigations (  352) as well as bring lawsuits and 
prosecute to enforce such prohibitions, and assure the reimbursement of 
defrauded investors. 
 

- Described by legal commentators as “a fearsome enforcement tool”, this 
1921 act has proven the model act for investor protection and anti-fraud 
enforcement. 
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 Securities Regulation 
 Securities and Exchange Commission 

  

• The Securities and Exchange Commission is the primary enforcement   
 entity for investment protection under federal law.  The SEC administers 
 and provides enforcement for both the 1933 and 1934 Acts and plays a 
 critical role under Sarbanes Oxley and Dodd Frank. 
 

• Like with the Martin Act, criminal and civil penalties exist for fraudulent 
statements made in reporting, as well as for other acts of fraud, deception, 
concealment, suppression, false pretense, or fictitious or pretended purchase 
or sale of stocks, bonds, or other securities. 
 

• Rule 10b-5 is the principal antifraud rule under the 1934 act, and it applies to 
all private securities actions.  It expressly provides for liability for material 
misrepresentations or omissions in fact. 
 

• It should be noted that the SEC under authority of the Williams Act regulates 
cash tender offers, and the securities industry provides arbitration 
procedures to resolve disputes between customers and firms. 
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 Securities Regulation 
 Securities and Exchange Commission 
 

• Insider Trading (Rule 10-b) 
• Trading of securities based upon “inside information” is unlawful and 
subjects those involved to both criminal sanctions and civil penalties of 
three times the profit made. 
  

• Directors and corporate employees are liable for insider trading. 
 

• Temporary insiders (consultant, attorney, CPA, etc) can be also. 
 

• If someone receives information from an insider, that person will not 
liable if such insider does not breach a fiduciary duty. 
 

 

• Martha Stewart Case:  

  

• According to SEC, Martha Stewart avoided a  loss of $45,673 by selling 
all 3,928 shares of her ImClone Systems stock on December 27, 2001, 
after receiving material, nonpublic, information from her broker at Merrill 
Lynch.  The day following her sale, the stock value fell 16%.  In one of the 
most famous insider trading trials in history, the jury convicted her of 
conspiracy and lying to investigators, for which she received a sentence 
of 5  months in federal prison. 
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 Securities Regulation 
 Other Provisions of Securities Regulation 

 Misappropriation 

 - Misappropriation occurs when persons with a fiduciary duty steal 

  information and use that information to trade in securities.  Such parties 

  will be held liable under Section 10(b), Rule 10b-5 and Regulation FD. 
 

Disclosure of Ownership 
 

 - A disclosure statement is required by: 
 

      - Corporate directors or officers owning equity securities in their   
         corporation. 
 

      - Shareholders owning more than 10% of any class of the corporation’s 
               equity securities. 

 

 - Any of the above people selling these securities for a profit less than six    
 months after buying them may be guilty of making a short-swing profit. 
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 Securities Regulation 
 Regulation of Accountants 

• Sarbanes Oxley Rules 
   - Disclosure rules require accountants to reveal market risk 

                 information for derivative investments. 
  

   - Such rules also require a description of the accounting policies 

      used to account for derivatives. 
 

  - Further Sarbanes Oxley rules require that accountants be   

                changed periodically (every five years) to promote independence 

     and reliance on audit jobs.  Pursuant to the Act (  307) the SEC 

    may disbar or suspend accountants who violate securities laws. 
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 Securities Regulation 
 Industry Self- Regulation 

• Arbitration 

 - Many securities investment firms have adopted a code 

 of arbitration, giving customers a contractual right to 

 settle disputes through arbitration. 
 

 - Courts rarely overturn the decisions of an arbitrator in 

 these cases, as due process and an opportunity to be 

 heard for both sides is afforded. 
 

 - Arbitrators are selected jointly or pursuant to a contract 



 

              Corporate Liability 
           Part Five 



Liability and the Corporation 

   General Issues 
 General Issues: 

 

• Because a corporation is an artificial person, it can be both civilly 

and criminally liable for actions carried out on its behalf. 
 

• Directors are personally liable for breaches of their duties and any 

economic injuries to the corporation that result from their 

negligence. 
 

• Shareholders who seek losses for business deals that never 

materialized must prove that the failure to consummate the deal 

rests squarely with the negligent officer before the court will 

entertain any action for indemnification for possible lost profits. 
 

• The core responsibility of directors (under the Business Judgment 

Rule) is to weigh risk against reward. This is an art, not a science. 



Liability and the Corporation 

   General Issues 
 The Business Judgment Rule: 

 

• The business judgment rule is a case law-derived concept in corporations law 
whereby the "directors of a corporation . . . are clothed with [the] presumption, 
which the law accords to them, of being [motivated] in their conduct by a bona 
fide regard for the interests of the corporation whose affairs the stockholders 
have committed to their charge" (See Gimbel v. Signal Cos., 316 A.2d 599, 608 
(Del. Ch. 1974) 
 

• To challenge the actions of a corporation's board of directors, a plaintiff 
assumes "the burden of providing evidence that directors, in reaching their 
challenged decision, breached any one of the triads of their fiduciary duty 
good faith, loyalty, or due care".  
 

• Failing to do so, a plaintiff "is not entitled to any remedy unless the transaction 
constitutes waste . . . [that is,] the exchange was so one-sided that no business 
person of ordinary, sound judgment could conclude that the corporation has 
received adequate consideration".  

 

• The Business Judgment Rule has at its core, a responsibility of directors to 
weigh risk against reward. This is an art, not a science. 

 



Liability and the Corporation 

   General Issues 
 The Business Judgment Rule Continued: 

 

• The business judgment rule protects corporate officers and directors from 

being sued when their business judgments turn out to be incorrect. 
 

• The business judgment rule not only insulates officers and directors from 

lawsuits from shareholders, but it also keeps courts out of the business of 

monitoring business decisions.  
 

• When corporate officers or directors exceed their authority, the business 

judgment rule no longer protects them.  Such acts are deemed to be ultra 

vires (a Latin phrase meaning “beyond the powers” – meaning the board of 

directors has exceeded or gone beyond their legal authority). 
 

• Only shareholders or others who have a direct interest in the corporation 

can raise a claim of ultra vires. 

 

 

 

 

 



Liability and the Corporation 

   General Issues 
 Liability of Directors: 

 

• Directors act in a fiduciary capacity in dealing with the corporation. 
 

• Pursuant to the Business Judgment Rule, Directors who act in good 
faith and have exercised reasonable care. 
 

• Courts will not interfere with the board’s judgment in the absence of 
unusual conduct such as fraud.  
 

• A director is disqualified from taking part in corporate action when 
the director has a conflict of interest.  
 

• Pursuant to the Sarbanes Oxley Act,  all direct and indirect loans to 
directors are prohibited. 
 

• Suits against Directors: Action against directors can be brought by 
the corporation, while Shareholders can bring a derivative suit. 



Liability and the Corporation 

   General Issues 
 Liability of Officers: 

 

• Officers, as agents generally of the corporation, are personally 
responsible for any torts or crimes they commit, even if they act on 
behalf of the corporation.   If they act on behalf of the corporation, 
then the corporation may be liable as well. 
 

• Officers may also be liable for taking advantage of a corporate 
opportunity. 
 

• An officer is also disqualified from taking part in corporate action 
when the officer has a conflict of interest.  
 

• Pursuant to the Sarbanes Oxley Act, all direct and indirect loans to 
officers are prohibited. 
 

• In determining liability, the threshold question is: was there a 
breach of fiduciary duty? 

 



Liability and the Corporation 
   General Issues 

 Liability to Third Persons: 
 

Generally 
 

• Shareholders enjoy limited liability. 

• Generally, directors and officers are not liable for corporate 
obligations or debts. 

• A corporation is civilly liable to a third party if one of its agents 
causes injury. 

 

Liability of Management to Third Persons 
 

• Generally not liable for economic consequences if decision 
made in good faith. 

• Generally not liable to third parties for poor decisions (but there 
may be a derivative suit). 
 

  Criminal Liability 
 

• Criminal Liability is pursuant to the Responsible Corporate Officer 
Doctrine: Control and Knowledge of the Violations. 

 

 



 

      Terminating a Corporation’s Existence 
             Part Six 

 



Terminating a Corporation’s Existence   
General Issues 
 The Process of Termination: 

 

Generally 
 

• Most Corporations are formed for perpetual existence. 
 

• As a result, most corporations need never cease to exist. 
 

• A corporation can however, have its existence terminated either voluntarily 
or involuntarily.  Such process is known as corporate dissolution, whereby 
the company is dissolved and its assets are distributed. 

 

Dissolution 
 

• Businesses terminate for a wide variety of reasons, but when a corporation 
seeks to end its legal existence, there are special rules with which it must 
comply.  
 

• As aforementioned, in most situations, corporations do not exist for a set 
time period. Instead, corporations can exist for centuries, long outliving the 
individuals who created them.  
 

• When the corporation does cease to exist, the corporate charter, the articles 
of incorporation, and any other document related to the corporation’s 
existence cease to have any legal significance. 

 

 



Terminating a Corporation’s Existence   
General Issues 
 The Process of Termination: 

 

Dissolution Continued: 
 

• Dissolving a corporation can take months or even years. 
 

• During this time, all of the corporation’s assets will be distributed to 
creditors and shareholders. 
 

• Shareholders must agree, usually by simple majority vote, to dissolve the 
corporation. 
 

• When a corporation is considering dissolution, it must notify its creditors of 
its intention.  
 

• Statutes require that creditors receive higher priority than corporate 
shareholders when it comes to distributing assets. In fact, only after all 
corporate creditors are paid will shareholders be entitled to receive any 
remaining corporate assets. 
 

• When a corporation functions in several different states, the state which 
has authority to dissolve the corporate structure is the state in which the 
corporation is domiciled (i.e. where they filed their Articles of 
Incorporation). 

 



Terminating a Corporation’s Existence   
General Issues 
 The Process of Termination: 

 

Liquidation: 
 

• The purpose of liquidating a corporation is to distribute all of the 
company’s assets to those individuals and businesses that have claims 
against the corporation.   
 

• Priority is an important issue when it comes to liquidating corporate assets.   
 

• Priority, means the order in which a person at he or she has the right to 
receive payment before others.  
 

• Shareholders are entitled to whatever corporate assets are left over after 
corporate creditors have been paid. 
 

• Upon liquidation, the corporation no longer has any assets. 
 

• Liquidation and winding up are two terms closely intertwined. Liquidation 
refers to the process of divesting all corporate assets while winding up 
refers to the process of concluding all corporate business. 

 

 

 



• Limited Liability Companies 

 1. History of LLCs 

 2. Formation of LLCs 

 3. Management of LLCs 



Limited Liability Company 
   General Issues 
 

 History of Limited Liability Companies 
 

 
 LLCs are a relatively new form of business organization 
 
 They seek to have the limited liability of a corporation 
 
 With the ease of management of a partnership 
 
 New York Authorized these entities under a chapter of laws 
 of 1994 
 
 They have become a very popular vehicle for small business 



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

What is an LLC?  
 
An unincorporated business organization.. .  
 
of one or more persons or entities...  
 
who have limited liability...  
 
regarding contractual obligations...  
 
and other liabilities of the business.  



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

New York recognizes many business forms including the limited liability company (LLC), 
corporation, limited partnership, sole proprietorship, general partnership and other less familiar 
forms.  
 
Each has its own advantages and disadvantages. For any particular venture, personal and 
business circumstances will dictate the business form of choice.  
 
The Department of State cannot offer advice about the choice of business form and strongly 
recommends consulting with legal and financial advisors before making the choice. Forming an 
LLC should only be done after careful analysis.  
 
Department of State staff are available to assist in answering questions about filing LLC 
documents.   For such information contact the Department of State, Division of Corporations, 
State Records and Uniform Commercial Code, One Commerce Plaza, 99 Washington Avenue, 
Albany, NY 12231 or one of our business document specialists at (518) 473-2492 or email at 
corporations@dos.ny.gov with any questions you may have. 
 



Limited Liability Company 
   General Issues 
 

 What is a Limited Liability Company 
 

An LLC is an unincorporated business organization of one or more persons who have 

limited liability for the contractual obligations and other liabilities of the business.  

 

The Limited Liability Company Law governs the formation and operation of an LLC.  

 

An LLC may organize for any lawful business purpose or purposes.  

 

The LLC is a hybrid form that combines corporation-style limited liability with 

partnership-style flexibility.  

 

The flexible management structure allows owners to shape the LLC to meet the needs of 

the business.  

 

The owners of an LLC are “members” rather than shareholders or partners.  

 

A member may be an individual, a corporation, a partnership, another limited liability 

company or any other legal entity.  



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

 
Organizers form an LLC by filing the Articles of Organization,  
pursuant to Section 203 of the Limited Liability Company Law,  
with the Department of State.  
 
Organizers are like incorporators for a corporation  
and the Articles of Organization are like the Articles of Incorporation of a 
Corporation. 
 
Organizers prepare, sign and file the Articles of Organization  
that creates the LLC.  
 
Any person or business entity may be an organizer.  
 
Organizers may be, but need not be, a member of the LLC formed. 



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

Steps to forming an LLC:  
 
Select a name for the business and verify its availability  
 
Determine other requirements, if any  
 
File Articles of Organization with the Department of State with $200 fee  
 
Apply for a Federal ID Number   
 
Fulfill publication requirements  
 
Adopt a written operating agreement 



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

Selecting the business name:  

 

Must include the words "Limited Liability Company", "L.L.C.", or "LLC"  

 

Must be distinguishable from all other business names on file with the NY Dept 

of State  

 

Must not-include certain words or phrases which are prohibited by State law  

 

To use words from a particular group of additional words, consent is needed 

from other state agencies 



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

Choosing a Name 

 

First, the name of an LLC must include the words “Limited Liability Company” 

or the abbreviation “LLC” or “L.L.C.”  

 

Second, the name of the LLC must be distinguishable from the names of other 

LLC’s, corporations or limited partnerships on file with the Department of State.  

 

Third, Section 204 of the Limited Liability Company Law contains a list of 

words and phrases that are prohibited or restricted in the name of an LLC.  

 

In addition, certain words and phrases require the consent or approval from 

other state agencies prior to filing the Articles of Organization with the 

Department of State. 



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

Choosing a Name Continued 

 

To determine whether a proposed limited liability company name is available 

prior to filing the Articles of Organization with the Department of State, you 

may submit a name availability inquiry or reserve a name by filing an 

Application for Reservation of Name.  

 

Note that a finding that the name is available or the filing of an Application for 

Reservation of Name is not an approval of the name by the Department of 

State.  

 

A final determination is not made until the Articles of Organization are reviewed 

and filed by the Department of State.  No expenditure or other commitment 

should be made in reliance upon the name availability inquiry or the filing of an 

Application for Reservation of Name. 



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

Issues for Completing the Articles of Organization 
 
Name 
 

County Location 
 

Designation for Service of Process 
 

Signature 
 

Filer 
 

Additional Information 
 

Filing Fee 
 

Filing the Articles of Organization 
 

Filing Receipt 
 



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

Issues for Completing the Articles of Organization 
 
Name 
 
There are three instances on the form where you are required to provide 
the name of the LLC.  
 
The name MUST be typed exactly the same in all three places.  
 
Enter the name of the LLC in the space in the title.  
 
Also enter the name in Article First and in the title of the document on the 
last page of the form. The name must be exactly the same in all three 
places. 
 



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

Issues for Completing the Articles of Organization 
 
County Location 
 
The Articles of Organization must designate the county within New York 
State where the LLC’s office will be located.  
 
Enter only the name of a county in New York State.  
 
Do not include the street address.  
 
In New York City, the borough of Manhattan is in New York County, the 
borough of Brooklyn is in Kings County and the borough of Staten Island is 
in Richmond County. Bronx and Queens are both a borough and a county. 



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

Issues for Completing the Articles of Organization 
 
Designation for Service of Process 
 
The LLC must designate the Secretary of State as its agent for service of 
process.  
 
Provide an address to which the Secretary of State may mail a copy of any 
process received.  
 
“Process” means the papers that acquire jurisdiction of the LLC in a legal 
action.  
 



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

Issues for Completing the Articles of Organization 
 
Signature 
 
The organizer must sign the Articles of Organization and print their name 
in the space provided opposite the signature. 
 
Filer 
 
Provide the name and address of the filer of the Articles of Organization.  
 
The Department of State will issue an official filing receipt to the filer of 
the Articles of Organization. 



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

Issues for Completing the Articles of Organization 

 

Filing Fee 
 

The fee for filing the Articles of Organization is $200. The fee may be paid by 

cash, check, money order, MasterCard, Visa or American Express.  
 

Checks and money orders should be made payable to the “Department of 

State.”  
 

Do not send cash through the mail.  
 

To pay the filing fee using a credit/debit card complete and sign the Credit 

Card/Debit Card Authorization Form (pdf).  
 

Expedited Handling Services and certified copies are available for an additional 

fee. 



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

Issues for Completing the Articles of Organization 
 

Filing the Articles of Organization 
 

• By mail, send the completed Articles of Organization with the filing fee of $200 

to the New York State Department of State, Division of Corporations, State 

Records and Uniform Commercial Code, One Commerce Plaza, 99 Washington 

Avenue, Albany, New York 12231.  
 

• In person, deliver the Articles of Organization to the above address. The 

Division of Corporations, State Records and Uniform Commercial Code is on 

the 6th floor and is open from 9:00 a.m. to 4:30 p.m., Monday through Friday. 
 

• By fax, you may fax the Articles of Organization along with a Credit Card/Debit 

Card Authorization Form to the Division of Corporations, State Records and 

Uniform Commercial Code at (518) 474-1418. 
 

• Online filing through the Business Permit Assistance Unit 



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

Issues for Completing the Articles of Organization 
 

Filing Receipt 
 

The Department of State issues an official filing receipt to the filer of the 
Articles of Organization. The filing receipt reflects the date of filing, the name of 
the LLC, an extract of information provided in the Articles of Organization, and 
an accounting of the fees paid.  
 

Filers should verify that this information is correct. The filing receipt is your 
proof of filing. The Department of State does not issue duplicate filing receipts 
to replace those lost or destroyed.  
 

Please note that the filing receipt and certified copy, if requested, will be 
returned by first class mail by the United States Postal Service.  
 

The filing receipt and certified copy, if requested, are mailed separately. We do 
not provide these documents by fax. You may request that your filing receipt 
and certified copy be returned to you by overnight delivery service by including 
your account number with the service provider or including a request to charge 
your credit card with the shipper for these charges. The Division does not 
utilize UPS.  



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

Determining other requirements:  
 
Certain types of businesses require licensing or permits  
 
The requirements for any potential business may be determined by a quick  
online service provided by NY State  
 
Customized links will be created for you to access the information you 
need  



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

How to file the Articles of Organization:  
 
Fill out the uncomplicated form  
 
Mail, fax or deliver in person to the Dept. of State, Division of Corporations  
with Payment of $200 (may be made by check or credit card)  
 
Request a certified copy (extra fee of $10 will apply)  



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

How to apply for a Federal ID Number:  
 
Application can be completed online  
 
Must be done after LLC filing is accepted  
 
NY State Online Permitting Assistance web page provides a link to the IRS 
form  
 
Upon online submission of IRS form, a tax ID number is generated 
instantly  



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

Fulfilling publication requirements:  
 
Information regarding the formation of your LLC must be published  
 
The local county in which the LLC will be located will have information 
regarding publications you can use  
 
In certain Counties businesses, names and contact information of weekly 
and daily publications are provided for each community  



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

What are the Publication Requirements Associated with the Formation of an LLC? 
 

Section 206 of the Limited Liability Company Law requires a copy of the Articles of 
Organization or a notice related to the formation of most limited liability companies 
to be published in two newspapers for six consecutive weeks.  
 

The newspapers must be designated by the county clerk of the county in which the 
office of the LLC is located. The newspapers charge a fee for the publication of the 
notice. The information in the published notice, including the name of the LLC, must 
match the Department of State’s records exactly as set forth in the initial articles of 
organization.  
 

The printer or publisher of each newspaper will provide you with an affidavit of 
publication.  
 

A Certificate of Publication, with the affidavits of publication of the newspapers 
annexed thereto, must be submitted to the Department of State, with a $50 filing 
fee. Failure to publish and file the Certificate of Publication with the Department of 
State within 120 days will result in the suspension of the LLC’s authority to carry on, 
conduct or transact business. 



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

Are There Any Special Responsibilities Associated With Forming a Limited 
Liability Company? 
 
The members of an LLC are required to adopt a written Operating Agreement.  
 
See Section 417 of the Limited Liability Company Law.  
 
The Operating Agreement may be entered into before, at the time of, or within 
90 days after the filing of the Articles of Organization.  
 
The Operating Agreement is the primary document that establishes the rights, 
powers, duties, liabilities and obligations of the members between themselves 
and with respect to the LLC.  
 
The Operating Agreement is an internal document of the LLC and is not filed 
with the Department of State.  
 
The law is silent on the consequences of not adopting an Operating 
Agreement.  



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

Determining other requirements:  

 

Certain types of businesses require licensing or permits  

 

The requirements for any potential business may be determined by a quick  

online service provided by NY State  

 

Customized links will be created for you to access the information you need  



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

Does an LLC Need Licenses and Permits? 

 

Some business activities require licenses or permits from state or local 

governments, or both. For assistance in identifying whether your business 

requires any New York State licenses or permits, contact the Business Permits 

Assistance Program (http://www.cio.ny.gov/business_permit_assistance). You 

also may call the Business Permits Assistance Program at (518) 474-8275 or 

(800) 342-3464. 

 

Contact the county clerk and the clerk of the city, town or village in which the 

business will operate with questions regarding local licenses or permits. 

 

Other agencies with useful information include the New York State Department 

of Labor (http://www.labor.state.ny.us/) and the New York State Workers’ 

Compensation Board (http://www.wcb.state.ny.us/) 



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

What is a Professional Service Limited Liability Company? 
 
One or more professionals may form, or cause to be formed, a professional 
service limited liability company (PLLC) for pecuniary profit for the purpose of 
rendering the professional service or services that the professionals are 
authorized to practice.  
 
A PLLC is formed by filing Articles of Organization pursuant to Section 1203 of 
the Limited Liability Company Law.   
 
“Profession,” as defined in Section 1201(b) of the Limited Liability Company 
Law, includes any practice as an attorney and counselor-at-law, or as a 
licensed physician, and those occupations designated in Title Eight of the 
Education Law.  
 
For a listing of professional services, see NYS Department of Education, Office 
of the Professions 



Limited Liability Company 
   General Issues 
 

 Forming a Limited Liability Company 
 

How is a Limited Liability Company Taxed? 
 

Federal tax regulations allow an LLC to elect to be taxed as a corporation or 
partnership for income tax purposes.  
 

A a tax adviser should be consulted about these regulations and any changes. 
For income tax purposes, state law follows federal law. Additionally, state law 
imposes a tax based on the number of members of the LLC.  
 

Also, depending on the nature of the business it undertakes, the LLC may have 
to pay or collect sales taxes, withholding taxes and other taxes.  
 

The LLC will need a taxpayer identification number, obtainable from the Internal 
Revenue Service (http://www.irs.gov/).  
 

The IRS can answer questions about paying or withholding federal income tax, 
social security taxes and other federal taxes.  
 

Questions concerning New York State taxes should be directed to the New York 
State Department of Taxation and Finance (http://www.tax.state.ny.us/), 
Taxpayer Assistance Bureau, W.A. Harriman Campus, Albany, NY 12227.  



• Insurance 

 1. What is Insurance? 

 2. History of Insurance 

 3. Insurable Interests 

 4. Types of Insurance 

 5. Underwriting 



Insurance 
   What is Insurance? 
 

 Insurance is a contractual agreement in which a group of 
individuals (insureds) transfer risk to another party (insurer) in order 
to combine loss experience.  It is the sharing of the risk of loss.   

 

 Insurance permits the statistical prediction of losses and provides for 
the payment of losses from funds contributed (premiums) by all 
members who transferred risk.  

 

 In short, insurance provides protection against financial losses by 
pooling the resources of policyholders 

 

 Insurance is created when people like you and your neighbors pool their 
resources to protect themselves from loss 

 

 If the risk of loss can be spread over a large enough group, the effects 
of the loss to any one individual can be minimized 

 
 



Insurance 
   History of Insurance 
 
     Where did the Idea of Insurance First Originate? 

 
The Code of Hammurabi - Created by the Babylonians around 2100 B.C. 
were the first to use the concept of pooling risks, to insure the safe arrival of 
their goods by caravan. 
 
The first Laws on Insurance date back to Rome (those early masters of law 
and commerce)  who were the first to develop and apply an actuarial format 
to assessing the risk of loss. 
 
Early Insurance focused primarily on property loss, especially with respect to 
maritime commerce, and a failure to deliver promised goods due to weather, 
accident or theft.  The Romans also, however, began to pioneer in the area 
of Life Insurance and insuring the risks associated with a person’s value. 
 
 



Insurance 
   History of Insurance 
 

         Insurance Companies 
 
 The first Insurance Company was formed in 1688 in London 
 (Lloyds of London).  It served more as a gaming/odds house then 
 an actuarial based risk of loss company.   
 

 At Lloyds, merchants, ship-owners, and underwriters met at a 
 coffeehouse to discuss how to protect the sea voyages, and share 
 their risk of losses. 
 

 The development of more Modern insurance products traces back to 
 the  “Great Fire of London” in 1666, when 13,200 houses were 
 completely destroyed. 
 

 Societies were formed to pool money for losses.  These collective 
  investments also created the need for modernizing fire fighting 
 
 

  



Insurance 
   History of Insurance 
 

         Insurance Companies 
 
 The first Insurance Company was in the United States was formed in 
 Charlestown, South Carolina in 1735.  It specialized in underwriting 
 both maritime risks as well as property and casualty (mostly fire). 
 

 Fire Insurance Companies began spreading to northward to New 
 York City and Philadelphia. 
 
 Benjamin Franklin was a huge proponent of Insurance.  He: 
 

• Founded America’s first successful insurance company 
 

• Founded the first mutual insurance company 
 

• Encouraged prevention by educating the public about fire hazards 
  

• Refused to insure wooden buildings 
• Coined phrase “an ounce of prevention is worth a pound of cure” 

 
 
 



Insurance 
   Insurance as a Business 
 

 Insurance is a Big Business in New York 
 

 Insurance is a very heavily regulated industry. 
 

 Pursuant to both state and federal law, it is regulated under  

STATE LAW 
 

 In New York, which is home to a great deal of the Insurance Industry, 

 it is regulated by the newly created (2011) Department of Financial 

 Services (formerly the NYS Insurance Department) 
 

 Insurance is a nearly 4 Trillion dollar business in New York, 

 Employs over 2 million people in the United States, and nearly  

 200,000 in New York. 
 

 As the population ages and wealth grows, this industry’s growth and 

 importance is predicted to expand. 
 

 



Insurance 
   The Insurance Contract 
 

 Insurance is a contract.  The contract itself is called a policy. 
  

 Under an insurance policy, provision is made by the insurer,    
 in consideration of premium payments, to pay either the insured  
 or a beneficiary, a sum of money, if the insured sustains a specified  
 loss, or is subjected to a specified liability.  
 

  In order to purchase an insurance contract, the purchaser must have 
  what is known as an insurable interest in the subject of the policy. 
 

 An insurable interest in property exists when the damage or  
 destruction of the property will cause a direct monetary loss to the 
 insured.  
 

 An insurable interest in the life of the insured exists, if the purchaser 
  would suffer a financial loss from the insured’s death.  
 
 



Insurance 
   The Insurance Contract 
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Insurance 
   The Insurance Contract 
 

 Insurance contracts are often made through  
• an insurance agent or  
• an insurance broker. 
  

Both an agent and a broker are agents 
 

• An insurance agent is an agent for the insurance company, 
 

• An insurance broker is the agent of the insured. 
 

Insurance can be purchased directly by the insured from the 
insurance company.  In such cases neither an agent nor a 
broker is involved in the transaction. 
 

Insurance Agents and Brokers are licensed by the state. 
 

 
 



Insurance 
   The Insurance Contract 
 

• Insurance is very highly regulated industry. 
  

• Insurance contracts are regulated with respect to both 
  form and content. 
 

• When the regulations are silent, contract provisions 
   are governed by general contract principles. 
 

• The lapse, redemption and cancellation of insurance 
   contracts, are all highly regulated, and the manner in 
   which such contracts are interpreted is pursuant to 
   such. 
 

• Insurers that engage in bad faith with respect to the 
  payment and settlement of claims will be held liable. 

 
 



Insurance 
   Kinds of Insurance 
 
 1. Property and Casualty Insurance 

• Auto Insurance 
• Marine Insurance 
• Home Owners / Property Insurance 
• Fire Insurance 
• Personal Liability 

 

 2. Commercial Liability Insurance 
• Professional Liability Insurance (Malpractice) 
• Directors and Officers Liability Insurance 
• Construction / Surety Bonds 

 

 3. Health and Life Insurance 
• Health Insurance 
• Life Insurance 
• Disability Insurance 

 

 
 

 
 
 



Insurance 
   Kinds of Insurance 
 

 Property and Casualty Insurance 
 Auto Insurance 
 

• Automobile insurance may provide protection for 
collision damage to the insured’s property and injury to 
persons. 
 

• It may also cover liability to third persons for injury and 
property damage, and loss by fire or theft.  

 
 

  
 
 

 
 



Insurance 
   Kinds of Insurance 
 

 Property and Casualty Insurance 
 Marine Insurance 
 

• Ocean marine policies insure ships and their cargoes against 
the perils of the sea. 
 

• Inland marine policies insure goods being transported by land, 
by air, or on inland and coastal waterways. 
 

•  This type of insurance interacts with Admiralty Law and 
in rem jurisdiction for ships. 

  
 
 

 
 



Insurance 
   Kinds of Insurance 
 

 Property and Casualty Insurance 
 Home Owners and Fire Insurance 
 

 In order for a fire loss to be covered by fire insurance, 
 there must be an actual, hostile fire that is the immediate 
 cause of the loss. 
  

 The insurer is liable for the actual amount of the loss 
 sustained up to the maximum amount stated in the 
 policy.  
 

 A homeowners insurance policy provides fire, theft, and 
 liability protection in a single contract. 
 
 
 

 
 



Insurance 
   Kinds of Insurance 
 

 Property and Casualty Insurance 
 Personal Liability 
 

 Personal Liability Insurance can cover a variety of issues 
 and basically addresses risks that an individual may 
  sustain as a result of their actions in negligence 
 or by virtue of their legal activities. 
 
 

 
 



Insurance 
   Kinds of Insurance 
 

 Commercial Liability Insurance 
 Professional Liability Insurance (Malpractice) 
 

 Professional Liability Insurance covers malpractice 
 that might occur as a result of negligence of a  
 professional in their field.   
 
 This occurs when a Doctor, Lawyer, Engineer, ect 
 causes harm by means of a failure to perform 
 to the level of professional standards in a practice. 
 
 

 
 



Insurance 
   Kinds of Insurance 
 

 Property and Casualty Insurance 
 Directors and Officers Liability Insurance 
 

 Directors and Officers Liability Insurance covers the   
 negligence of an officer or director of a corporation  
 when they make a mistake in operating a corporate 
 entity.   
 

 Like medical malpractice, this insurance covers 
 liability that occurs when a director or officer fails 
 to act in a manner that a reasonable officer of director 
 would act under the circumstances 
 

 
 



Insurance 
   Kinds of Insurance 
 

 Commercial Liability Insurance 
 Construction Insurance / Surety Bonds 
 

 Construction Insurance covers negligence that might 
 occur as a result of the construction of a building or  
 other site.   
 

 A Surety or Performance Bond provides insurance 
 against the failure to complete a project, construction or 
 otherwise, in the time or manner required in a contract, 
 and which results in damages, either actual, 
 consequential, or both. 
 

 
 



Insurance 
   Kinds of Insurance 
 

 Health and Life Insurance 
 Life Insurance 
 

 A life insurance policy requires the insurer to pay a stated 
  sum of money to a named beneficiary upon the death of 
 the insured. 
  

 It may be a term insurance policy, a whole life policy, or 
 an endowment policy.  
 

 State law commonly requires the inclusion of an 
 incontestability clause, whereby, at the conclusion of the 
 contestability period, the insurer cannot contest the 
 validity of the policy. 
 
 

 



Insurance 
   Kinds of Insurance 
 

 Health and Life Insurance 
 Health Insurance 
 

 A Health insurance policy requires the insurer to pay for 
 services and medication provided to an insured or a 
  family member upon illness. 
  

 Usually provided as part of an employment benefit 
 this insurance can be purchased individually, and is 
 priced based upon the risk of the individuals insured, 
 unless otherwise regulated by state law. 
 

 The new Obamacare federal law, would require 
 individuals to purchase private health insurance, 
 purchase government insurance, or pay a tax. 
 
 



Insurance 
   Kinds of Insurance 
 

 Health and Life Insurance 
 Disability Insurance 
 

 A Disability insurance policy requires the insurer to pay 
 for a determined (usually monthly) amount in the event 
 of the disability of the insured. 
  

 Such disability policy can be for total or partial disability. 
 

 Disability depends upon the nature of the condition 
 as well as the nature of the person and their 
 employment. 
 
 

 
 



Insurance 
   Underwriting 
 
 

 Insurance is the spreading of the risk of loss 
 based upon an actuarial determination of such risk. 
 
 Remember one thing. 
 
 Its all about the chance of the risk 
 
 and the size of the loss 
 
 These two elements determine the cost of the insurance. 
 
  
 

 
 



• The Law of Bankruptcy 

 1. History of Bankruptcy 

 2. Administration, Actions and Parties 

 3. Types of Bankruptcies 

 4. The Bankruptcy Case 

 5. Discharge and Non Dischargable Items 



Bankruptcy 
   What is Bankruptcy? 
 

 Bankruptcy is an action brought under Federal Law (the United 

States Bankruptcy Code – Title 11 of the United States Code). 
 

 Federal Jurisdiction for Bankruptcy is conferred by the Constitution 

 (Article 1, Section 8, Clause 4) which authorizes Congress to enact 

"uniform Laws on the subject of Bankruptcies throughout the 

 United States.“ 
 

 The first federal bankruptcy law was enacted in 1801, and prior to 

that insolvency and debtors were dealt with pursuant to English 

Common Law.  
 

 There are two parties involved in bankruptcy.  Each party can be a 

natural person or a corporation.  Such parties are debtors and 

creditors.  There is also the trustee and the federal government who 

will administer the bankruptcy proceeding.  

 
 



Bankruptcy 
   History of Bankruptcy 
 

 The term “Bankruptcy” is defined by Black’s Law dictionary to 
mean: 

 

 “A statutory procedure by which a (usually insolvent) debtor obtains 
financial relief and undergoes a judicially supervised reorganization 
or liquidation of the debtor’s assets for the benefit of creditors” 

 

 The word bankrupt is actually of ancient origin, and traces its roots 
to medieval Italy.   There, as a symbol of your financial failure, and 
your inability to pay your debts, creditors were legally empowered to 
break the bench from which the merchant operated their business. 

  

 From the Italian “banka” – meaning “bench” and “rotta” – meaning 
”break” derives the word “bankrupt”. 

 

 This was not only a means for the merchant to stop incurring more 
debt (due to an inability to conduct business), but also sent a clear 
message to the community that the merchant did not pay his debts.
  



Bankruptcy 
   History of Bankruptcy - England 
 

• Pursuant to English Law, no bench was broken, but failure to pay 
debts was deemed to be both immoral and illegal.  (Hence another 
reason why the limited liability conveyed to corporate investors 
proved such an important tool). 
 

• A person who refused or was unable to pay their debts could be 
sentenced to Debtor’s prison.  Debtor’s prison conditions varied 
from apartment-style to filthy wards or dreary cells. 
 

• In England, thousands of debtors were imprisoned, including 
7,000 in London alone in 1829.  Worse still, imprisonment actually 
made it harder for a debtor to ever make good on their debt. 
 

• These early proceedings against insolvent individuals were a 
creditor’s remedy without recourse for the debtor. 

 Civil – Take all of the Debtor’s Assets 
 Criminal – Place Debtor in Jail 

 

• These problems, and the squalid conditions, led to reform.  
 



Bankruptcy 
   History of Bankruptcy – England Continued 
 

• 1705: Parliament Enacts First Debt Reform Statute  
 First law that gave any rights to the debtor  
 Provides for a Right of Discharge – Thereby allowing a    
    creditor to take all assets, but then must legally forgive the 
    remainder of the existing debt 
 Provides for Right of Exemptions – Debtor can keep some 
    modest assets to live on 
 Still allows for imprisonment in some instances. 

 

• 1849: Parliament Enacts Bankruptcy with Fault Based Discharge 
 1st Class: Debtor is without fault 
 2nd Class: Some fault (carelessness) 
 3rd Class: At fault (dishonest) 

 

• 1869: Parliament Enacts Debtor’s Reform Act 
 Abolished imprisonment for debt, although debtors who had 
the means to pay their debt, but did not do so, could still be 
incarcerated for up to six weeks (400 prisoners as of 1921). 

 



Bankruptcy 
   History of Bankruptcy – United States 
 

• Colonies had debtors prisons 
 60% owed $10 or less 
 Not as common as in England 
 3 major debtor prisons in Virginia  
    (Accomac, Worsham and Tappahannock) 

 

• Many prominent colonialists, including several signers of the 
Constitution had serious debt problems! 
 

• Until 1833, when the United States abolished federal 
imprisonment for unpaid debts, and most states outlawed the 
practice around the same time, the use of debtors' prisons was 
in both Colonial America and the Early United States was not 
uncommon. 
 

• All this said debt reform was a growing issue.  The 
Constitution recognized a federal interest in bankruptcy in 1787 
and the first federal bankruptcy law was passed by Congress in 
1800.  



Bankruptcy 
   History of Bankruptcy – United States 
 

• Signatories to the Declaration of Independence, including James 

Wilson and Robert Morris (known as the financier of the 

Revolution) were both later incarcerated. 
 

• Over 2,000 New Yorkers annually were held in debtors prisons as 

late as 1816.   
 

• Henry Lee III (also known as Light-Horse Harry Lee, a 

Revolutionary War general, former governor of Virginia, and father 

of Robert E. Lee), was imprisoned for debt between 1808 and 1809. 
 

• Sometimes, imprisonment would result from less than sixty cents' 

worth of debt. 
 

• Starting in the early 1850's most state constitutions, began 

including clauses that expressly prohibit the imprisonment of 

people for their debts. 

 
 



Bankruptcy 
   History of Bankruptcy – United States Cont. 
 

• Starting in 1789, Article I, Section 8, Clause 4 of the Constitution 
gives Congress the power to enact uniform bankruptcy laws 
 

• First bankruptcy law, was enacted in 1800 
 Signed into law by President John Adams.  
 Applied only to merchants 
 Thomas Jefferson didn’t like the law, had it repealed in 1803. 
 As a result, there was no federal bankruptcy law for 38 years. 
    (States had debtor/creditor laws from English Common Law). 

 

• Congress Passed the Second Bankruptcy Act in 1841 

 Allowed the debtor to file bankruptcy (even a non-merchant) 

 Allowed exemptions of clothing, furniture, and “necessaries” 

    up to $300 in value 

 Was repealed in 1843, then no federal law for 25 years 

    (But this law served as a template for states who did enact 

      laws with many similar provisions) 
 

 



Bankruptcy 
   History of Bankruptcy – United States Cont. 

 

• Congress Passed the Third Bankruptcy Act in 1867 

 After Civil War, an economic crisis resulted (a response) 

 This Act designed to be permanent and to pre-empt states 

 Began the legislative template for modern bankruptcies 

 Allowed for voluntary and involuntary filings 

     (Merchants, Individuals, and Corporations) 

 Assignee elected by creditors replaced historical creditor 

    administered estate distribution process 

 Echoed sentiments of Lincoln’s second inaugural address 

 Exemptions expanded to $500 for clothes for entire family 

 Repealed in 1878, and then no federal law for 20 years 

 Set the standard for future laws. 

 
 



Bankruptcy 
   History of Bankruptcy – United States Cont. 

 

• Congress Passed the Fourth Bankruptcy Act in 1898 
 This bill was again enacted in response to an economic crisis 
 Revived the idea of voluntary and involuntary filings 
 Eliminated earlier requirement of creditor discharge consent  
 Allowed for states to set exemptions 
 Created first bankruptcy courts, as part of District Courts 
 Allowed for the appointment of referees by judges 
 Created Trustees who would be paid from the estate. 
 Remained in effect with only minor amendments until 1978 
 Provided the framework for the law we use today. 
 Saw significant Amendments in 1978 (transformed into the 
    U.S. Bankruptcy Code), then amended again in 1984, 1986, 
    1990, 1991, 1994 and 2005 
 

• This law established a bankruptcy environment that had a focus of 
helping debtors seek a new start and businesses to rehabilitate.   
 

• The 2005 law (The Bankruptcy Abuse Prevention and Consumer 
Protection Act of 2005)  modernized the statute to place more 
requirements on both debtors and creditors to get a discharge. 

 
 



Bankruptcy 
   Administration, Actions and Parties  
 

     How Bankruptcy is Declared 
 

• Jurisdiction over bankruptcy cases is in U.S. district courts, 
which may refer all cases and related proceedings to adjunct 
bankruptcy courts.  These are federal cases pursuant to federal 
statute (Title 11 of the US Code – The Bankruptcy Code)  
 

• An action is commenced by the filing of a petition, which can be 
voluntary (by the debtor – the corporation or person that owes 
the money) or involuntary (by not less than 3 creditors – the 
corporations or people to whom the money is owed). 
 

• The debtor(s) and the creditor(s) are the parties in Bankruptcy. 
 

• Five bankruptcy proceedings are available:  
 Chapter 7 (Liquidation); 
 Chapter 9 (Municipalities) 
 Chapter 11 (Business reorganization); 
 Chapter 12 (Family Farms and Fishermen); and 
 Chapter 13 (Individual Consumer Debt Adjustment). 



Bankruptcy 
   Administration, Actions and Parties  
 

     How Bankruptcy is Declared 
 



Bankruptcy 
   Administration, Actions and Parties  
 

     The Administration of a Bankruptcy Case 
 



Bankruptcy 
   Administration, Actions and Parties  
 

     How Bankruptcy is Declared 
 

• Bankruptcy Procedure 

 Bankruptcy Court – Part of the Federal Court System; 

  Governed by the Federal Rules of Bankruptcy Court; 

  There are official forms; and 

  Local Rules of Individual Bankruptcy Courts. 
 

• Bankruptcy Cases 

 State courts can rule on BR issues 

 Mostly federal court cases however 

 Bankruptcy reporters cite previous decisions for case law 

 Various levels of appeal 

 Each issue can have different law in different federal circuits 



Bankruptcy 
   Types of Bankruptcy Cases 
 

 The type of the Bankruptcy case, and the rules applied to 
its administration under the bankruptcy code, depend 
upon the debtor and the remedy they are seeking. 

 

 The Types of Bankruptcy are separated by Chapters in 
the code. 

 

• Five bankruptcy proceedings are available:  
 Chapter 7 (Liquidation); 
 Chapter 9 (Municipalities) 
 Chapter 11 (Business reorganization); 
 Chapter 12 (Family Farms and Fishermen); and 
 Chapter 13 (Individual Consumer Debt Adjustment). 

 
 
  



Bankruptcy 
    Types of Bankruptcy Cases 
 

     Chapter 7 - Liquidation 
 

• A liquidation proceeding under Chapter 7 may be either voluntary or 
involuntary.  
 

• A voluntary case is commenced by the debtor’s filing a petition with 
the bankruptcy court.  
 

• An involuntary case is commenced by the creditors’ filing a petition 
with the court.  
 

 If there are 12 or more creditors, at least 3 whose unsecured claims total 
$12,300 or more must sign the involuntary petition. 

 

 If there are fewer than 12 creditors, any creditor whose unsecured claim is at 
least $12,300 may sign the petition. 

 

• Chapter 7 is: 
 For personal bankruptcy 
 Often referred to is liquidation bankruptcy 
 When debtors turn over nonessential assets to bankruptcy trustee, who then 
sells them off and distributes proceeds to creditors eliminating debt completely 
 This type of bankruptcy was most affected by the BAOCPA (The Bankruptcy 
Abuse Prevention and Consumer Protection Act of 2005) 

 



Bankruptcy 
    Types of Bankruptcy Cases 
 

     Chapter 7 – Liquidation (Administration) 
 

• Automatic stay prevents creditors from taking legal action 
against the debtor. 
 

• Order of relief granted by bankruptcy court.  
  
•List of creditors and notice given. 
 

• The trustee in bankruptcy is elected by the creditors. 
  
•Trustee acquires the rights and ownership of the debtor.  

 
 



Bankruptcy 
    Types of Bankruptcy Cases 
 

     Chapter 7 – Liquidation (Administration) 
 

•  Voidable Preferences. 
  

•  Voidable Transfers: Trustee can avoid (cancel) transfers 
of property. 

 

• Preferential Transfers to creditors. 
• ‘Insider’ transfers.  

 

• Proof of Claim. 
 

• Priority of Claims.  

 
 



Bankruptcy 
    Types of Bankruptcy Cases 
 

     Chapter 7 – Liquidation (Claims and Creditors) 
 

• Bankruptcy law regulates the way creditors present their claims and 

the assets of the debtor are to be distributed in payment of the claims. 
  

•Certain property of the debtor is exempt from the claims of creditors. 
 

•  Proof of Claim. 

 Creditors object to discharge of debt and demand payment. 

 Must be filed within 90 days of bankruptcy petition filing. 
 

• Priority of Claims. 

 Creditors with security interests (such as a mortgage or lien) are 

not affected. 

 

 



Bankruptcy 
    Types of Bankruptcy Cases 
 

     Chapter 7 – Liquidation (Claims and Creditors) 
 

•  Unsecured claims are paid in this order:  

(1) administrative expenses;  

(2) claims arising in the ordinary course of the debtor’s business;  

(3) wage claims, with limits;  

(4) contributions to employee benefit plans;  

(5) claims by consumer creditors;  

(6) certain taxes; and  

(7) general creditors.  

 

 



Bankruptcy 
    Types of Bankruptcy Cases 
 

     Chapter 7 – Liquidation  
 

•  Debtor’s Duties and Exemptions:  
 List of  creditors, debts, and assets. 

 List of exemptions (both federal and state laws). 

 Debtor’s protection against discrimination. 
 

•  Discharge in Bankruptcy:  
 The decree terminating bankruptcy proceedings is generally a 

discharge that releases the debtor from most debts.  
 

 Exemptions from Discharge: 

 Income taxes, student loans, loans obtained by fraud, 

alimony, judgments based on willful and malicious injury.  



Bankruptcy 
    Types of Bankruptcy Cases 
 

     Chapter 11 – Reorganization  
 

•  For Corporations that want to reorganize their finances and remain in 

business 
 

• Features a debt repayment plan 
 

• Under Chapter 11, Individuals, partnerships, and corporations in 

business may be reorganized so that the business may continue to 

operate.  
 

• A plan for reorganization must be approved by the court. 



Bankruptcy 
    Types of Bankruptcy Cases 
 

     Chapter 11 – Reorganization  
 

 



Bankruptcy 
    Types of Bankruptcy Cases 
 

     Chapter 13 – Individual Consumer Plans  
 

• Individual debtors with a regular income may adopt 
extended-time payment plans under Chapter 13 for the 
payment of debts. 
 

• A plan for extended-time payment must also be confirmed 
by the court. 
 

• More individuals who would have filed under chapter 7, 
now file under chapter 13.  “Cram down” instead of 
liquidation. 
 



Bankruptcy 
    The Bankruptcy Case 
 

 What the Parties Want: 
 

• Debtor 
 Discharge debts 
 Preserve assets 
 

• Creditor & Trustee 
 Maximize distribution to creditors 
 Keep debtor “honest” 

 Discharge only dischargeable debts 
 Keep no non-exempt assets 

  

 What the Bankruptcy Court Wants: 
 

• “Fresh start” for honest debtors 
      Return to productivity 
      Free from unmanageable debt 

 

• Promote best interests of creditors 
    Equitable distribution of estate, from debtor’s non-exempt assets 

 
 
 



Bankruptcy 
    Updates in Bankruptcy Law 
 

 Effective starting 2005, Congress enacted BAPCPA  
 Bankruptcy Abuse Prevention and Consumer Protection Act  
 

     BAPCPA 
 

• Requires credit counseling for all debtors before filing bankruptcy 

• Requires a personal financial management course after filing 

• Establishes thresholds for debtors to keep cars & homes after filing 

• Requires Debtors to wait 8 years (up from 7) to file again 

• Automatic stay can no longer be used to stop or delay: 

 evictions, 

 loss of driver's license, 

 loss of professional license,  

 divorce & domestic violence cases; and 

• Provides for a significantly increased paperwork burden 
 

 



Bankruptcy 
    Updates in Bankruptcy Law 
 
 

     BAPCPA Continued 
 

• Imposes a “means test” to see if debtors are poor enough to file a 

  Chapter 7 liquidation; if not, they must file a Chapter 13 payment plan 
 

• Fewer debts can be discharged 
 

• Institutes a higher priority for child support & alimony 
 

• Requires lawyers to now certify the accuracy of debtor’s filings (and 

  they can be held liable if the information is wrong) 
 

• Requires attorneys to certify a debtor's ability to make payments 

  under a reaffirmation (debt payment) agreement 
 

• ALL lawyers who advise clients about bankruptcy (even business 

  lawyers) must now identify themselves as "debt relief agencies“ 
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Thank you for Coming 
• A Special Thank You for Being a Wonderful 

Class. 

• Next Time We Take the Final 

• Next Week, May 15, 2013 – Here LC 25 

• Questions. 
 


